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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Pills, paper cups, and plastic bags 


@ In July, 1964, the Comptroller General ruled that a 
Navy member assigned to temporary duty aboard a 
Japanese-manned ship was not entitled to per diem be- 
cause “Government quarters and messing facilities,” 
however Oriental, had been provided (see 19 JAG 
J. 51 (Nov.—Dec. 1964)). Apparently undaunted, an 
Air Force captain took up the same semantic cause. 
The captain had been ordered to temporary duty at the 
plant of a defense contractor to participate in space 
flight experiments. For slightly over seven days his 
duty was performed sealed inside a simulated Apollo 
spacecraft as he made a simulated space flight and a 
simulated landing on the moon. For this period his 
per diem was reduced pursuant to paragraph 4205-6 
of the Joint Travel Regulations from $16 to $1.25 because 
quarters and meals were furnished. He protested to the 
Comptroller that these items were simulated as well. 
While the JTR provides no detailed definitions of either 
Government quarters or messing facilities, the captain 
suggested that at least one prerequisite for quarters 
should be the existence of a floor, and possibly the avail- 
ability of bathing and toilet facilities. In lieu of these 
amenities he had been provided only with paper cups 
and plastic bags. His “Government mess” was an ex- 
perimental diet of nutritious pills. 

The Comptroller found that the JTR clearly requires 
the reduced per diem when meals and quarters are pro- 
vided by a Government contractor, as an incident to 
temporary duty, and found nothing defining for these 
purposes the terms “quarters” and “meals.” He also 
noted that the captain had received these services with- 
out charge. Citing his earlier decision on Japanese room 
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and board he concluded, therefore, that “quarters and | 


meals furnished by the contractor which are appropriate 
for the duty enjoined, even though unique in character,” 


fall within the contemplated purpose of the Joint Travel | 


Regulations. The claim was accordingly denied. (Comp. 
Gen. Dec. B-155318 of 4 December 1964). 


RETIREMENT—Crediting active service in Public Health Service 


@ A Navy captain had served on active duty from j 
1947 to 1949 as a commissioned officer in the Reserve | 


Corps of the Public Health Service, and the question 


arose whether he might count that service toward re- H 


tirement and computation of retired pay under 10 U.S.C. 


6323 (20 years of active service, 10 as a commissioned i 
For retirement pursuant to section 6323 an | 


officer). 


officer may add “all his active service in the armed 
forces.” 


spanning 1945 to 1952, the commissioned corps of the 








Furthermore, by a series of Executive Orders | 





Public Health Service was declared “to be a military | 
service and a branch of the land and naval forces of F 


the United States.” 
The Comptroller General, in decision B-129286 of 29 


October 1964, warned the services not to confuse a 
For purposes F 
of retirement under section 6323 he found no Congres- 
sional intent to include active duty in the commissioned > 


“military service” with an “armed force.” 


corps of the Public Health Service, and noted that the 
term “armed forces” is specifically defined at 10 U.S.C. 
101(4) as the “Army, Navy, Air Force, Marine Corps, 
and Coast Guard.” Thus the captain might not include 
his duty with the Public Health Service to establish 
eligibility for retirement from the Navy under section 
6323. 


(Continued on page 142) 
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NAVY PERSONNEL CLAIMS REGULATIONS: 
SOME INTERPRETATIVE GUIDELINES 


LIEUTENANT J. RICHARD MARSHALL, USNR* 


LEGISLATIVE HISTORY 


N RECOGNITION OF the hardships and in- 
conveniences frequently encountered in mili- 
life, the United States has traditionally 


| might be termed “occupational fringe benefits”. 
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| Military Personnel Claims Act.? 
' Act repealed a number of statutes which had 


‘ters and | 





the military service. 
‘new Military Personnel Claims Act was to 
consolidate prior laws and to erect a framework 
-upon which the various military services could 
construct their own claims regulations. 
‘regulations would then be used by personnel 
‘of each service as authority for asserting ad- 
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+ Thus, we have come to look upon medical care, 


commissary privileges, service clubs, retire- 
ment, and veteran’s benefits as just a few of the 


) many legislated advantages of military life. 


One of the more significant statutory benefits 
of military service is embodied in a piece of 


legislation informally known as the Military 
> Personnel Claims Act.' 


Just twenty years ago, 
on 29 May 1945, the United States Congress 
enacted into law the forerunner of the present 
The 1945 


been passed in prior years for the payment of 
specific types of claims asserted by members of 
Thus, the effect of the 


These 


‘ministrative claims against the Government for 


personal property damaged or lost incident to 
military service. 


It was hoped that the Mili- 
tary Personnel Claims Act would produce a 
uniformity not previously found in military 
claims legislation.2 In addition, it was hoped 
that the new legislation would greatly reduce 
the number of bills for private relief submitted 
‘to the Congress by claimants who theretofore 
had not had administrative recourse for prop- 
erty losses incident to their military service.‘ 


*Lieutenant Marshall is presently assigned to the Litigation and 
Claims Division in the Office of the Judge Advocate General. He 
"received a B.S. degree from Purdue University in 1959 and graduated 
(from the University of Michigan Law School in 1962. He is ad- 
mitted to practice before the Supreme Court of Indiana, the Federal 
District Court for the Northern District of Indiana, the U.S. Court 
of Military Appeals, and the U.S. Court of Claims. He is a member 
of the Indiana Bar Association, the American Bar Association and 
the Delta Theta Phi Legal Fraternity. 

1.10 USC 2732, 

2. 59 Stat, 225. 

3. H. Rept. 237, 79th Cong., 1st Sess., 1945, p. 1. 

4. Id. at 2. 
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Originally, the Military Personnel Claims 
Act was applicable only to the United States 
Army.® Later, however, its provisions were ex- 
tended by subsequent legislation so as to apply 
to the Navy, the Air Force, and the Department 
of Defense. From time to time other changes 
have been made in the basic provisions. The 
last of these changes extended such provisions 
to personnel of a number of non-military fed- 
eral agencies to which benefits of the sort con- 
tained in the Military Personnel Claims Act 
had not heretofore been available.’ 

At the present time, legislation is being pro- 
posed to raise the maximum amount payable 
from $6,500 to $10,000 per claim.® 

Before examining the specific provisions of 
the Military Personnel Claims Act and their 
application to claims submitted by Navy per- 
sonnel, it might be useful to reflect upon the 
basic considerations of the Congress in passing 
legislation of this sort. Undoubtedly, a num- 
ber of factors were responsible for the initia- 
tion of this legislation and that which preceded 
it. Not the least of these factors was the view 
of Congress that military personnel should not 
be required to bear the entire financial burden 
for personal property which may have been 
damaged or lost incident to their military 
duties.°® 

This view was evidenced as early as 3 March 
1849 when Congress passed an act to provide 
for the “payment for horses and other property 
lost or destroyed in the military service of the 
United States”.° Congress has also demon- 
strated its concern in regard to the peculiar 
risks to which the property of military person- 
nel is sometimes subjected as a result of duty 
on foreign soil. The theory behind the latter 
legislation appears to be that the United States 
Government, having required the military mem- 
ber to serve his country abroad, should com- 
pensate the member for losses peculiarly related 
to such foreign duty. Another legislative the- 
ory operating in this area is that the govern- 


5. Dept. of Army PAM 27-162 (1962), p. 50. 
Id. at 51. 





6. 

7. Act of 31 Aug 1964, 78 Stat. 767. 
8. H. R. 5024, 89th Cong. 

9. Supra, note 3. 

10. 9 Stat. 414. 
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ment should assume a greater responsibility for 
the personal property of military personnel who 
are actually quartered in government housing 
than for those members living in private quar- 
ters. For this reason, certain losses of personal 
property may be compensable only where claim- 
ant is living in government quarters." 

Before proceeding to a discussion of partic- 
ular provisions of the Military Personnel 
Claims Act, we should first examine the nature 
of, and the basic philosophy behind, these pro- 
visions. If it were necessary to characterize in 
a phrase the nature of the Military Personnel 
Claims Act, this phrase would probably be 
“personal property insurance provided as a 
gratuitous fringe benefit incident to military 
service”. However, that characterization has 
its definite limitations. In comparing the finan- 
cial protection provided by the Military Per- 
sonnel Claims Act and that which an individual 
may obtain from private sources, it must be 
noted that the Act does not pretend to make the 
government an insurer in the strict sense of the 
word. Protection under the Military Person- 
nel Claims Act depends closely, and sometimes 
crucially, upon claimant’s own compliance with 
the provisions thereof. Failure to comply may 
be determined to constitute such negligence on 
the part of claimant as will require disapproval 
of his claim in its entirety. In addition, due to 
the maximum amount allowable under the Act, 
claimant, even if he has fully complied with the 
provisions of the Act, can in no case recover an 
amount in excess of $6,500.00.17 Thus, it is 
seen that the Military Personnel Claims Act 
is intended to supplement rather than supplant 
private insurance coverage. It is clear, there- 
fore, that a military member may be well ad- 
vised to secure his own private insurance to pro- 
tect against those losses which might not 
otherwise be covered by the provisions of the 
Military Personnel Claims Act. 


GENERAL SCOPE OF PRESENT ACT 


Under authority of the Military Personnel 
Claims Act,* the Secretary of the Navy, through 
the Judge Advocate General, has promulgated 
the Navy Personnel Claims Regulations. 
These regulations are published for handy ref- 
erence in the Manual of the Judge Advocate 
General. It will not be the purpose of this 
article, however, to discuss each and every pro- 
vision of the Military Personnel Claims Act, 
as implemented by the Navy Personnel Claims 


11. JAG Manual, sec. 2103. 
12. JAG Manual, sec. 2102. 
13. Supra, note 1. 
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Regulations. On the contrary, treatment will 7 
be given only to those provisions the discussion 
of which might be useful to the local Claims © 
Officer in discharging his responsibilities under 
the regulations. 

No attempt will be made here to discuss regu. 
lations of the other military services as promul. 
gated under the Act or to make comparisons 
thereof with the Navy Personnel Claims Regu- | 
lations. It should be observed, however, that 
each of the Secretaries of the military services 
has been given authority under the Military © 
Personnel Claims Act to promulgate such regu- | 


lations as they may deem necessary to carry out 


the intent of the Act.1* Although the provisions 
of these regulations are essentially similar in 


purpose, one should be aware of the fact that | 
For this very reason, peri- | 


differences do exist. 
odic conferences are held between representa- 
tives from the claims divisions of the various 
military services. At these claims conferences, 
interpretations of the respective service regula- 


tions are discussed with a view towards achiev- : tion 


> ably 
» varic 


ing as much uniformity in application thereof 
as may be desirable. 
The intended scope of financial protection 


afforded Navy personnel under the provisions | 
of the Navy Personnel Claims Regulations is | 


succinctly stated in the following passage 
quoted therefrom: 


Under this chapter claims are settled and paid for | 


damage to or loss of personal property of service 
personnel and civilian personnel of the Navy and 
Marine Corps. The loss must be incident to service, 


and possession of the property must be reasonable, f 


useful, or proper under the circumstances. 
mum amount allowable is $6,500.00." 


The maxi- 
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Under the Navy Personnel Claims Regula- 


tions claims may be submitted by both military P 


and civilian employees of the Navy.’* Military 
personnel may be commissioned, appointed, en- 
rolled, or enlisted members of the Navy or Ma- 
rine Corps. Civilian personnel may include 
those paid on a contract basis, but not those 
employed by nonappropriated fund activities, 
such as base exchanges, officers’ clubs, etc." 
Claims of employees of nonappropriated fund 
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the Manual of the Judge Advocate General." 

Normally a claim will be submitted in the 
claimant’s own name. 
may be submitted in the name of an authorized 
agent or other legal representative of the claim- 


14. Ibid. 

15. Supra, note 12. 

16. JAG Manual, sec. 2101. 

17. Dept. of Army PAM 27-162 (1962), p. 53. 
18. JAG Manual, Chapter XXIII. 
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> service. 
» held in an opinion by the Judge Advocate Gen- 


) eral that a claim will not be considered “inci- 
paid for | 


f service} during a period of claimant’s unauthorized 


ant, providing there is also submitted a Power 
of Attorney or other documentary evidence sub- 
stantiating the relationship between claimant 
and his alleged agent or representative.*® Such 
evidence must be submitted even though the pur- 
ported agent is claimant’s spouse or another 
member of his family. In a case where claim- 
ant is deceased, a claim may be submitted by 
claimant’s survivors.” Payment of these 
claims, however, will be made in strict accord- 
ance with the order of precedence set out in 
section 2115 of the Navy Personnel Claims 
Regulations. 

An initial requirement that must be met be- 
fore any payment can be made on a claim sub- 


) mitted for consideration under the Navy Per- 


sonnel Claims Regulations is that such claim 
must have arisen incident to the military service 
of claimant.2?. In other words, the Military 
Personnel Claims Act, and the Navy Person- 


\ nel Claims Regulations implementing it, are 
» not intended to provide a means of compensa- 
» tion for any and all losses which could conceiv- 


ably be suffered by a claimant as a result of his 
various activities. Rather, these provisions are 
intended to protect claimant against only those 
losses which are directly related to his military 
Based upon this theory, it has been 


dent to service” where the alleged loss occurs 











wpe bo ; absence.” 
easonable, | 
| Regulations lists a number of circumstances 
\ which may give rise to a compensable claim 
- thereunder. 


_ categories whose factual situations may give 
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y or Ma- 


inclu® & ssising outside the limits of the United States 
_ and those cases arising within such limits. In 
_ the former case, a loss due to fire, flood, hurri- 
» cane, theft, or other serious occurrence may be 
' compensable even though a claimant’s quarters 
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Section 2103 of the Navy Personnel Claims 


The first of a number of broad 


rise to a compensable claim is that of “property 


nted, en- f losses in quarters or other authorized places”. 


Under this category a significant difference in 


treatment is required as between those cases 


‘inkind by the government. The only exception 
| to this rule is that a claim of a civilian employee 
of the Navy who is also a local inhabitant of the 
foreign territory will not be considered under 
the Navy Personnel Claims Regulations unless 
such employee is living in quarters assigned or 


19. JAG Manual, sec. 2115. 
S20. Ibid. 
21. Supra, note 12. 
22. JAG Itr 144.1:kmo ser 2980 of 15 May 1964. 





otherwise provided in kind by the United States 
Government.” As for claims arising within the 
United States, consideration will be given only 
to losses of the nature described above that arose 
in quarters which were assigned to claimant or 
which were otherwise provided in kind by the 
United States Government. From the above 
discussion, it is obvious that the Navy Per- 
sonnel Claims Regulations exclude from con- 
sideration any claim which arises at a claimant’s 
unassigned quarters in the United States. As to 
these losses, it is considered that a prospective 
claimant will secure for himself such private in- 
surance as might be appropriate to protect 
against damage or loss to his personal property. 
The theory is that, under these circumstances, 
claimant should be in no different position than 
the non-military citizen who must, of course, 
secure his own protection against losses of this 
sort. None of the rationales of compensation, 
discussed above and relating to the peculiar 
risks of military service, are thought to be pres- 
ent in the latter category of cases. 

In attempting to determine whether a loss has 
in fact occurred “in quarters”, consideration 
must necessarily be given to the question of what 
buildings or areas on claimant’s premises will 
be treated as part of his “quarters” for purposes 
of the Navy Personnel Claims Regulations. 
In one case the Judge Advocate General ex- 
pressed the opinion that a garage in which 
claimant had stored certain items of personal 
property was to be considered a part of claim- 
ant’s quarters.** The garage in question was 
located directly below the main living area of 
claimant’s house and, as such, was considered 
to be an integral part of claimant’s quarters. 
It was held in this case that the question of what 
constitutes “quarters” should be considered com- 
pletely apart from the separate question of 
whether claimant’s conduct in locating a partic- 
ular item of personal property in a particular 
part of his quarters constitutes such negligence 
as must preclude his recovery under the provi- 
sions of the Navy Personnel Claims Regula- 
tions.2> Thus, it is important to note that the 
mere fact that personal property is deemed to 
have been properly located in claimant’s “quar- 
ters” at the time of its damage or loss does not 
automatically guarantee that claimant will be 
compensated therefor. Claimant’s case must 
meet, in addition to the “quarters” requirement, 
the test of section 21040 of the Navy Personnel 
Claims Regulations relating to claimant’s own 
negligence in causing his damage or loss. 





23. JAG Manual, sec. 2103a(2). 
24. JAG ltr 144.1:kmo ser 2296 of 28 Sep 1964. 
25. Ibid. 
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In the case cited above, involving theft from 
claimant’s garage, it was held that an examina- 
tion of the question of negligence under these 
circumstances should include answers to the 
following questions: whether the loss, if by 
theft, occurred in a “theft-prone” area and 
whether claimant had notice of prior thefts; 
whether security measures were taken by claim- 
ant to protect his property; what type of prop- 
erty was involved, including its value and attrac- 
tiveness to a would-be thief, and what 
alternative courses of action might have been 
available to claimant in attempting to prevent 
his loss.2° Thus, it may be seen that the ques- 
tion of whether claimant’s loss occurred in 
quarters is only the beginning of the analysis 
which must be made of this sort of claim before 
such claim is determined to be compensable 
under the provisions of the Navy Personnel 
Claims Regulations. 

In addition to losses at quarters, section 2103 
of the Navy Personnel Claims Regulations 
makes provision for payment of losses occurring 
in certain other authorized places. A few of 
these places are specifically set out in said sec- 
tion although the listing is not all-inclusive. 
The section also contains a general provision 
that losses occurring in places other than those 
specified may be allowable where such other 
places are “designated by superior authority for 
the reception of the property”. Payment for 
claims in this latter category has been limited 
to those cases in which the evidence submitted 
has conclusively established that the property 
was in fact located in a place approved by 
superior authority. 

The second major category of cases adjudi- 
cated under the provisions of the Navy Per- 
sonnel Claims Regulations is that involving 
losses occurring during transportation of a 
member’s personal property.”’ As in all claims 
considered under the provisions of the Navy 
Personnel Claims Regulations, a claim for 
losses during transit cannot be paid unless it is 
established that such losses occurred incident to 
claimant’s Navy service.** Claimant must es- 
tablish that shipment of his personal property 
was primarily the responsibility of the govern- 
ment and that the government was to bear the 
cost thereof.2® No reimbursement can be made 
where it appears that the property was being 
transported merely for the personal conven- 
ience of the member even though such transpor- 





26. Ibid. 

27. Supra, note 11. 

28. Supra, note 12. 

29. Dept. of Army PAM 27-162 (1962), p. 60. 
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tation may have been with the tacit approval of | 
the Naval authorities. i 

Claimant must also establish that his loss in _ 
fact occurred “incident to transportation” | 
within the meaning of section 2103b of the © 
Navy Personnel Claims Regulations. Thus, — 
in a case where damage is allegedly attributable 
to transportation, the initial problem is in de. © 
termining whether damage to the item claimed 
was in fact proximately caused by transit or by | 
some other cause. The mere fact that an article © 
was damaged during the transit period does not | 
necessarily make a claim therefor payable under 
the Navy Personnel Claims Regulations.” | 
It is sometimes found to be the case that dam. | 
ages and losses allegedly attributable to trans. © 
portation causes are in fact attributable to | 
causes of old age, poor construction, improper | 
maintenance, or some other cause for which the | 
government cannot accept responsibility. Such | 
questions of causation frequently arise where li 
claimant alleges transit damage to an electrical | 
appliance. In such cases it is often necessary 
to make use of the “external damage test”, | 
Briefly stated, this test requires that evidence of 
damage to the internal workings of an appliance | 
be accompanied by evidence of physical damage 
to the exterior of such appliance.“ Although it | 
is recognized that this test is not infallible, the | 
combined experience of the military services has 
proven such test to be a reasonably good indi- | 
cator of causation in cases where it is necessary © 
to determine whether the alleged damage in | 
fact occurred “incident to transportation”. 


ADJUDICATION PROCESS 


The process of adjudication of a claim under 
the Navy Personnel Claims Regulations must 
necessarily start with a formal statement of the 
claim. Section 2116 of the regulations specifies 
that claims should preferably be submitted on 
a form NAVEXOS/2662A but further indicates 
that, where such forms are not available, a clear 








statement of the facts of the case will be suffi- | 


cient. Such statement should be in writing, 
should include a demand for a sum certain, and 
should give as complete a description of the 
facts as is possible. 

Claimant will be expected to prove his owner- 
ship or possession of the property for which 
claim is made. There should also be included a 
description of the property lost or damaged, the 
date of acquisition thereof, the purchase price 
or value at the time of acquisition, the value of 
the property at the time of loss; or, if damaged 





30. JAG Itr 144.1:kmo of 17 Dec 1964. 
31. Ibid. 
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only, an estimate of the cost of repair of the 
property. Normally, it is expected that claim- 
ant will submit sales receipts or other docu- 
mentary evidence of his property rights if these 
are available. However, if such are not avail- 
able, claimant’s mere allegations of ownership 
or possession will, of course, be given the maxi- 
mum degree of credibility. 

In addition to the above evidence, claimant 
should submit estimates or actual repair bills 
for those items which are economically repair- 
able.*? Furnishing of this information at the 
time of initial submission of the claim will expe- 
dite the processing thereof by eliminating the 
necessity of making a separate request of claim- 
ant to forward the required evidence. 

Where a claimant’s loss arises incident to 
transportation, there should be forwarded with 
his claim copies of the carrier’s inventory 
sheets, showing whatever exceptions were taken 
by claimant as to the condition of his property 
at the time of its delivery to him.** It should 
be noted here that the Judge Advocate General 
must rely heavily upon the information avail- 
able from these inventory sheets. Thus, claim- 
ant should be aware of the opportunity to per- 
fect his claim by making appropriate notations 
or exceptions on the inventory sheets. The very 
purpose of these inventories is to insure pro- 
tection of both the claimant and the govern- 
ment in cases involving a dispute as to whether 
the alleged damages occurred during the transit 
period. In a case where inventory notations 
were not made by the claimant and where no 
satisfactory explanation was given for such 
omission, it was necessary to deny the claim.** 
Although it is desired that a claimant be given 
the benefit of the doubt in these matters, the 
Judge Advocate General frequently has no 
other choice than to be guided by the informa- 
tion available from the inventory sheets. 

Section 2117 of the Navy Personnel Claims 
Regulations spells out in detail the evidence 
which should be submitted in substantiation of 
various types of claims. In order to expedite 
the adjudication process, this section should be 
consulted by claimant prior to submission of his 
claim. In cases where sufficient evidence has 
not been submitted to meet the tests laid down in 
section 2117, adjudicating authorities are, of 
course, compelled to exercise their own discre- 

tion in determining the extent to which such a 
claim may be deemed payable. Thus, in a case 
where claimant failed to submit substantiating 





32. JAG Manual, sec. 2117a(4). 
33. JAG Manual, sec. 2117¢(3). 
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evidence of purchase prices in spite of repeated 
requests for him to do so, it was decided that 
adjudication of his claim would proceed without 
the benefit of such information but that payment 
would be made only in such amounts as appeared 
to be reasonable to the adjudicating authority, 
based upon prior cases and such pricing infor- 
mation as could be obtained from independent 
sources. 

Once preparation of the claim forms has been 
completed by claimant and proper substantiat- 
ing evidence has been attached thereto, such 
forms should be filed with the Commanding 
Officer of the naval or Marine Corps activity 
nearest to the point where investigation of the 
case can most conveniently be made.** Alter- 
natively, the claim may be submitted to the Com- 
manding Officer of the organization of which 
claimant is a member, even though this may be 
other than the most convenient investigating 
activity.” In the unlikely event that claimant 
is not, at the time of submission of his claim, 
near a proper activity, then such claim may 
instead be submitted directly to the Chief of 
Naval Personnel, the Commandant of the Ma- 
rine Corps, or the Judge Advocate General of the 
Navy, as appropriate.** It should be noted here 
that the comments of the investigating and re- 
viewing authorities are often of great assistance 
to adjudicating authorities in deciding the out- 
come of acase. It is believed that the firsthand 
observations of local investigative officers should 
be given significant weight in such deliberations. 
Frequently, where there is a conflict of views as 
to the essential facts of a case, it is necessary to 
accept the view of local investigating authorities 
as constituting the most impartial source of in- 
formation. Where a claim has been submitted 
in accordance with normal procedures, then sec- 
tions 2119-2123 should be consulted by the 
Claims Investigating Officers and the Command- 
ing Officer in order to ascertain the functions to 
be performed by them in investigating and re- 
viewing the claim before it is submitted to 
adjudicating authorities. 

Once the investigating and reviewing func- 
tions have been completed, a claim should be for- 
warded to the appropriate adjudicating author- 
ity in accordance with sections 2124-2126 of 
the Navy Personnel Claims Regulations. 
Although these sections designate a number of 
individuals with claims settlement authority, 
the general breakdown of authority is as fol- 
35. JAG Itr 144.1:kmo of 19 Dec 1963. 

36. JAG Manual, sec. 2118. 
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MAY-JUNE 1965 





lows: claims of Navy military personnel are to 
be forwarded to the Chief of Naval Personnel; 
claims of Marine Corps military personnel are 
to be forwarded to the Commandant of the Ma- 
rine Corps; and claims of both Navy and Marine 
Corps civilian personnel are to be forwarded to 


the Judge Advocate General of the Navy. If 
claims submitted to any of these initial adjudi- 
cating authorities are approved, payment will 
then be forthcoming from either the U.S. Navy 
Finance Center or the Quartermaster General 
of the Marine Corps. 

Occasionally, a claimant may not fully under- 
stand the basis upon which an award has been 
made or denied on his claim. Claimant’s first 
recourse in such a case is to write the initial 
adjudicating authority, setting forth his points 
of misunderstanding or disagreement and in- 
formally requesting fuller explanation or 
reconsideration of hisclaim. If, however, claim- 
ant is not satisfied after pursuing this inter- 
mediate step, he may submit a formal appeal of 
his claim to the Secretary of the Navy (Judge 
Advocate General). If it is then determined 
that claimant’s contentions merit consideration 
on appeal, the Judge Advocate General will re- 
view the entire case and make a final determina- 
tion thereof. 

Brief mention should be made here of the limi- 
tations periods applicable both to initial submis- 
sion of claims and to appeal of claims under the 
Navy Personnel Claims Regulations. Initial 
submission of a claim must normally be made 
within two years after such claim accrues.*° 
Section 2107 notes, however, that claims arising 
during time of war or armed conflict may be 
submitted at such subsequent times as are speci- 
fied therein. It should be observed that prac- 
tical application of this section by the Judge 
Advocate General depends upon what is con- 
sidered to constitute the time of accrual of a 
claim. Normally, the time of accrual will be 
deemed to be that time at which a loss actually 
occurred, or, at least, the time at which claim- 
ant had notice that a loss had occurred.“ Al- 
though special cases may require further in- 
terpretation of the language of section 2107, it 
is sufficient for the prospective claimant to be 
aware of the fact that he must normally submit 
a claim under the Navy Personnel Claims 
Regulations within two years after he dis- 
covers his loss. As can well be imagined, the 
task of assembling necessary evidence to sub- 

stantiate a claim becomes exceedingly difficult 
as submission of the claim is delayed past the 


39. JAG Manual, sec. 2129. 
40. JAG Manual, sec. 2107. 
41. JAG ltr 144.1:sad ser 1152 of 1 Mar 1965. 


JAG JOURNAL 








124 


time of accrual thereof. Where claimant de. q 
sires to appeal the initial decision rendered on © 


his claim, section 2129 of the Navy Personnel © 


Claims Regulations specifies that such appeal 


must be submitted through official channels to | 


the Secretary of the Navy (Judge Advocate | 


General) within six months after the date | 


claimant receives notice of the initial decision, 
CLAIMS NOT PAYABLE 


The provisions of the Navy Personnel Claims | 
Regulations which most frequently require in- © 


terpretation by the Judge Advocate General are 
those set out under the heading of section 2104, 
“Claims Not Payable”. Sections under this 
heading list a number of instances in which 
claims will not be paid. These exclusionary 


sections are independent in application, but are | 
related in their enforcement of the general re- | 


quirement under section 2102 of the Navy 
Personnel Claims Regulations” that claims will 
not be paid unless they are found to be “reason- 
able, useful, or proper under the circumstances”, 
Again, it should be noted that it is not the in- 
tent of this article to discuss every section of 
the Navy Personnel Claims Regulations. 
Rather, only those sections will be discussed 
which are likely to be of general interest to a 
large number of potential claimants or which 
have been the subject of extensive interpreta- 
tion by the Judge Advocate General. 

Section 2104a declares that claims for money 
or currency will not be allowed except under 
the conditions laid down therein. 
must be applied most often to cases involving a 


loss of money as a result of theft from quarters. | 
Before such a claim can be approved, claimant | 
must demonstrate that he has complied with 

what is informally known as the “double con- | 
This rule states that claims for | 
the theft of money or currency will not be al- | 
lowed unless it is conclusively established that, f 


tainer rule”. 


at the time of the alleged theft, such money or 


currency was not only secured in locked quarters | 
but also was secured in an independently locked 
Reasons | 


container within the locked quarters. 
for this rule stem, of course, from the fact that 


This section } 
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money or currency is of the highest attraction to F 
a would-be thief and is susceptible to easy > 
claimant > 
should be aware of the fact that, even if other F 
requirements of section 2104a are met, reim- > 
bursement will not necessarily be made for the F 
entire amount of money or currency lost. > 
Rather, reimbursement will be limited to such F 
amount as the adjudicating authority deter- > 
mines reasonable for the claimant to have had F 


pilfering by him. Additionally, 
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The next two sections will be considered 
jointly since a great number of items of personal 
property come within the purview of both and 
since a single precaution may be taken by the 
prospective claimant to ensure complete com- 
pliance with the provisions thereof. Unless 
certain requirements are met, these two sections, 
2104b and 2104d, require the disallowance of 
items falling within the category of “easily pil- 
ferable articles” or “articles of extraordinary 
value”, respectively. Each section lists specific 
items for which payment can be made only 
under certain circumstances. Items listed in 
the section dealing with “easily pilferable 
articles” are as follows: jewels and jewelry, in- 
cluding costume jewelry; cameras and acces- 
sories; watches; rings; binoculars; necklaces; 
and other small articles of substantial value 
“usually worn or carried and easily pilferable”. 
Items specifically listed in the section dealing 
with “articles of extraordinary value” include 
the following: expensive articles of gold, silver, 
or other precious metals, paintings; antiques, 
other than bulky furnishings; relics; authentic 
oriental or similar rugs; and other articles of 
extraordinary value. 

The above comments notwithstanding, a pro- 
spective claimant need not concern himself with 
the restrictive provisions just discussed so long 
as he takes a simple precaution prescribed by 
sections 2104b and 2104d. It is stated in both 
sections that a member may avoid application 
thereof, and consequent disallowance of his 
claim for the specified items, by the simple pro- 
cedure of requesting Household Goods Person- 
nel to ship such items by “expedited mode in 
accordance with current Joint Travel Regula- 
tions”. In addition to the items specifically 
listed above, a prospective claimant should be 
aware of the fact that other items of a similar 
nature have been held to come within the general 
categories described. Thus, opinions of the 
Judge Advocate General have frequently held 
that transistor radios come within the general 
provision of section 2104b pertaining to “other 
small articles of substantial value usually worn 
or carried”.*? In view of the broad application 
of this general provision and that of section 
2104d pertaining to “other articles of extraor- 
dinary value”, it would be well for a claimant 
to consider which items of personal property 
owned by him might come within these general 
provisions, even though not listed specifically, 
so that he could take proper protective measures 
as required therein. If protection by expedited 
mode of shipment is not requested by claimant, 





42. JAG ltr 144.1:jcs ser 6816 of 16 Sep 1963. 


772—-088—65——_2 





then adjudicating authorities have no choice but 
to deny a claim for such items under the above 
provisions and under the additional provisions 
of section 21040 relating to damage or loss of 
claimant’s property by virtue of his own 
negligénce. 

It cannot be emphasized too strongly that the 
primary responsibility for insuring that a par- 
ticular shipment of goods is dispatched in ac- 
cordance with the above sections of the Navy 
Personnel Claims Regulations rests with the 
member doing the shipping. It is imperative, 
therefore, that such member inform himself as 
to pertinent provisions of the Navy Personnel 
Claims Regulations or request necessary infor- 
mation from the proper authorities. 

Normally, articles being worn by a claimant 
at the time of their alleged damage or loss are 
not allowable under the Navy Personnel Claims 
Regulations.** Thus, it was necessary to deny 
a claim for eye glasses being worn by a claimant 
at the time of alleged damage.‘ The theory 
behind such disallowance is that an individual 
is considered to be in a better position to protect 
those items worn or carried on his person than 
he might be as to items outside the scope of his 
personal surveillance. Section 2104f places the 
full responsibility for such items upon the indi- 
vidual who chooses to wear or carry them on his 
person. There are, however, certain exceptions 
to the general rule. These exceptions are listed 
in sections 2103 c, d, and e of the Navy Person- 
nel Claims Regulations and should be consulted 
in order to ascertain the exact conditions under 
which it may be possible to receive compensation 
for articles lost or damaged while being worn or 
carried. 

Occasionally, a claim will be submitted for in- 
tangible property. Section 2104g of the Navy 
Personnel Claims Regulations states, however, 
that no award can be made for such property. 
Included in the category of intangibles under 
this section are the following: bank books, 
checks, promissory notes, stock certificates, 
bonds, bills of lading, warehouse receipts, bag- 
gage checks, insurance policies, money orders, 
and travelers checks. 

Section 21040 of the Navy Personnel Claims 
Regulations points up an essential difference 
between the protection afforded personal prop- 
erty by private insurance and that afforded by 
the government under the Military Personnel 
Claims Act. Contrary to the provisions of 
many private insurance policies on household 
effects, section 21040 prohibits payment of any 


43. JAG Manual, sec. 2104f. 
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claim deemed to have been caused by the negli- 
gence of claimant or those acting in his behalf. 
Under this section claimant, his agent, or his 
employee, is required to act as would a reason- 

able, prudent man under similar circumstances 

in taking proper precautions to safeguard claim- 

ant’s property. 

The negligence provisions of section 21040 
have been applied where a claimant, faced with 
alternative courses of action in the protection 
of his property, has taken that course which, 
while more convenient, was also more laden with 
risks. Thus, a claim was disallowed where 
claimant, for reasons of convenience, left sev- 
eral hundred dollars worth of personal property 
in the back seat of his automobile although it 
would have been possible for these items to have 
been secured in claimant’s locked apartment.*® 

A provision of the Navy Personnel Claims 
Regulations which claimants should be made 
aware of in this age of working wives is that 
embodied in section 2104p. This section pro- 
hibits payment for personal property which is 
normally used for business or profit. In one 
case, it was necessary for the Judge Advocate 
General to deny a portion of a claim for profes- 
sional attire worn by the actress wife of a Navy 
civilian employee.*® Thus, a claimant would be 
well advised to secure private insurance for 
property which might be deemed to come within 
the purview of this section. 

Frequently, one of the most difficult claims to 
substantiate under the requirements of the 
Navy Personnel Claims Regulations is that 
of theft. Section 2104r sets out in detail the 
evidential requirements which must be met be- 
fore such claims can receive favorable considera- 
tion. First of all, it must be conclusively estab- 
lished that a larceny, burglary, or housebreaking 
actually did occur. The usual rules of evidence 
and criminal law are applied in making such 
determination. This section is intended to pro- 
hibit payment of those claims for personal prop- 
erty allegedly lost through what can only be 
described as a “mysterious disappearance”, as 
distinguished from an established act of theft. 
It is apparent, therefore, that the mere fact that 
claimant alleges he has been relieved of posses- 
sion of certain personal property does not in 
itself constitute sufficient evidence upon which 
to base reimbursement to him by the govern- 
ment. 

Even though it is clearly established that 
claimant’s property has been removed from his 
possession through commission of a criminal act 
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of theft, claimant is further required under 
section 2104r to demonstrate that he exercised 
due care in the protection of the stolen property. 
The “due care” test of this section is applied in 
conjunction with the negligence test of section 
21040, discussed above. Thus, if claimant has 
demonstrated a lack of due care by leaving his 
property unsecured, exposed to view, etc., then 
section 2104r and section 21040 must both be 
applied to deny any claim arising under these 
circumstances. 

Section 2104t of the Navy Personnel Claims 
Regulations prohibits payment for property 
which is acquired, possessed, or transported in 
violation of law or other regulations. This 
section is intended to prohibit payment not only 
for items which are possessed or transported in 
violation of statutory law, but of property pos- 
sessed or transported in violation of competent 
Navy regulations or instructions. Thus, claims 
must be denied for alleged loss of tools or other 
items of personal property used by Navy ci- 
vilian shipyard employees if such tools have 
been stored or possessed in violation of local 
Shipyard Instructions pertaining to identify- 
ing marks, authorized storage locations, or other 
security measures.*’? Also, it is sometimes nec- 
essary to deny claims for loss of firearms which 
have been possessed contrary to local regula- 
tions. 

With the exception of claims for damages 
and losses occurring during a period of overseas 
shipment, the general rule, stated by section 
2104i of the Navy Personnel Claims Regula- 
tions is that claims for motor vehicles “‘. . . will 
ordinarily not be paid”. This section must be 
read, however, in conjunction with section 2128, 
which specifically provides for certain motor 
vehicle claims to be considered as “meritorious” 
where such claims are “. . . not otherwise pro- 
vided for or prohibited . .. .” by the Navy 
Personnel Claims Regulations. For purposes 
of these sections, 2104i and 2128, the Judge Ad- 
vocate General has held that motor scooters, 
motor bikes, motor cycles, and other similar 
contrivances, in addition to automobiles, are to 
be considered as “motor vehicles”.*® 

The language of section 2128 is not only 
limited in its express provisions, but has been 
very narrowly construed in prior adjudications 
by the Judge Advocate General. For the most 
part, claims paid under this section have been 
limited to those arising out of tropical typhoons, 
civil disturbances, and natural disasters in 

(Continued on page 187) 
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MARITIME COLLISION— 
| DEFENSES AND DISTRIBUTION OF DAMAGES 


COMMANDER BERTRAM R. CARRAWAY, USN* 


The admission of default in the performance of one’s 
occupation is a rare incident. Everyone almost ration- 
alizes the blame over to the other fellow.’ 

Judge Richard H. Chambers 


I 
LIABILITY BASED ON FAULT 


= RECOVERY OF compensation or dam- 
ages from a tortfeasor or other responsible 
_ party is usually based on a negligent act or omis- 


sion. Unless the responsible party is chargeable 
with negligence, a legal or civil wrong has not 
been committed. 

For all practical purposes this statement is 
correct. However, there are certain areas of the 
law where liability is imposed without fault. 
Some of these instances are based on statute and 
some can be traced to the common law adopted 
by this country during itsinfancy. In admiralty 
the doctrine of seaworthiness ? is a perfect ex- 
ample of liability without fault. 

Most of us have, at one time or another, caused 
injury to another or damage to his property. In- 
cidents of this nature occur on the athletic field, 
at work, on the highways and on weekend boat- 
ing excursions. Fortunately, we seldom have 
to explain or defend our actions in a court of 
law. 

For those incidents which occur on the high 
seas and the navigable waters of the United 
States, the respective rights, duties and obliga- 
tions are determined by the general admiralty 
and maritime law. Although admiralty law and 
common law are similar in many respects, there 
are numerous doctrines peculiarily applicable 


_ only in admiralty, some of which are directly op- 


posed to their common law counterparts. For 
example, the common law defense of contribu- 





*Commander Carraway is presently assigned to the Admiralty and 
Shipping Section, U.S. Dept. of Justice, New York City. He holds 
the LL.B. degree from the University of Miami and is a member of 
the Florida bar and several Federal bars, including the Court of Mili- 
tary Appeals and the Supreme Court. 


1. City of Long Beach v. American President Lines, Ltd., 223 
F, 2d 853, 855 (9th Cir. 1955) ; 1955 A.M.C. 1548. 

2. For an excellent article on the doctrine of seaworthiness see 
Evans, Maritime Personal Injuries and the Doctrine of Seaworthi- 
ness—A Matter of Status, 19 JAG J. 13 (Sept-Oct 1964). 
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tory negligence is a complete bar to recovery, 
whereas in admiralty law the defense serves only 
to reduce the amount of the recovery in per- 
sonal injury cases. The rule of equal division 
of damages applies in collision cases. 

Liability in collision cases is generally based 
either on negligence or on violation of the rules 
of the road or other statutory authority. These 
are not generic categories and are often over- 
lapping. Statutory faults may constitute negli- 
gence and vice versa. 

II 


STATUTORY FAULT 


In 1874 the Supreme Court of the United 
States established the “Pennsylvania Rule”’.® 
Mr. Justice Strong delivered the opinion of the 
court and laid down the rule in the following 
words: 


It must be conceded that if it clearly appears the fault 
could have had nothing to do with the disaster, it 
may be dismissed from consideration. The liability 
for damages is upon the ship or ships whose fault 
caused the injury. But when, as in this case, a ship 
at the time of collision is in actual violation of a 
statutory rule intended to prevent collisions, it is no 
more than a reasonable presumption that the fault, 
if not the sole cause, was at least a contributing cause 
of the disaster. In such a case the burden rests upon 
the ship of showing not merely that her fault might 
not have been one of the causes, or that it probably 
was not, but that it could not have been. Such a rule 
is necessary to enforce obedience to the mandate of 
the statute.‘ 


In essence the rule creates a rebuttable pre- 
sumption that the statutory fault was a con- 
tributory cause of the collision. To escape lia- 
bility the vessel must show not only that the 
fault did not but also that it could not have con- 
tributed to causing the collision. 

Since it is only a rebuttable presumption, the 
“rule” is not absolute. The burden of proof is 


3. The PENNSYLVANIA, 86 U.S. (19 Wall.) 125 (1874). 
4. Id. at 136. 
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not shifted, as it is generally true that the bur- 
den of proof never shifts during the course of 
the trial. What is affected by the presumption 
is the burden of going forward with the evi- 
dence. If this burden is not met then the vessel 
charged with a statutory fault will be liable for 
at least half the damages resulting from the 
collision. 

The Pennsylvania Rule has been frequently 
applied in cases involving fog; when moderate 
speed is violated; when a vessel fails to stop 
her engines upon hearing the fog signal of an- 
other forward of her beam; or when a false 
signal is sounded indicating that a vessel is lying 
still when in fact she has headway. Other prin- 
cipal applications are: failure to sound required 
fog signals; failure to show proper lights or 
showing improper lights; improper lookout; 
failure to sound required alarm signals; and 
violation of the meeting, overtaking, crossing 
or narrow channel rules. 


III 
DISTRIBUTION OF DAMAGES 


Of particular interest to the mariner, and 
perhaps of most interest to a Commanding Of- 
ficer, Master or other mariner in charge of a 
naval vessel, is the liability resulting from an 
incident caused by the vessel. When a collision 
occurs it is a rare instance when only one ship 
suffers damage. Which shipowner is respon- 
sible for the damage? Is he responsible for the 
damage sustained by his vessel only, the other 
vessel only, or both? 

To answer these questions a court must de- 
termine where the fault lies. If only one vessel 
was at fault then it is only reasonable to expect 
that the vessel at fault should not only absorb its 
own damage but that it should also pay the col- 
lision costs and expenses sustained by the in- 
nocent vessel. 

If one vessel is solely at fault there is no ap- 
portionment of damages and the responsible 
ship bears the burden for all damages.’ How- 
ever, cases of this nature are usually the excep- 
tion to the rule. The majority of collisions are 
caused by faults committed by both vessels, al- 
though not necessarily of the same magnitude. 

Most maritime powers have adopted the 1910 
Brussels Collision (Liability) Convention. Arti- 
cle 2 thereof provides that if the collision is ac- 


cidental or if the cause of the collision is in doubt, | 
the damages shall be borne by those who have | 
suffered them. In other words, if the collision 7 
is the result of inevitable accident or inscrutable |; 
fault, each vessel shall pay its own damage. 
Article 3 provides that if the collision is caused | 











by the sole fault of one of the vessels, liability 7 


for the damage to both vessels shall attach to l 
the one which has committed the fault. 


Article 4 provides that if two or more ves- j 


sels are in fault the liability of each vessel shall | 
be in proportion to the degree of the faults re. | 
spectively committed. . 

Although the United States is not a party to | 
the Brussels Convention ¢ the provisions of Arti- 
cles 2 and 3 are identical to the law as applied | 
by the American courts. However, in cases 
where there are degrees of fault attributable | 
to more than one vessel, our courts apply the | 
rule of mutual fault and divide the total damage 
between the vessels in equal shares. 


at 


Although |- 





normally collision cases only involve two vessels 
there are occasions where three or more vessels 
are involved. In these multi-ship cases if all are 
in fault then each is liable for its respective share 
of one-third, one-fourth, etc., of the total dam- 
age. The reported record seems to be six and 
each vessel was responsible for one-sixth of the 
damage.’ In that case there were only two own- 
ers of the six vessels involved and five of the ves- 
sels were owned by the same party. 
collision litigation, the vessels were libeled in 
rem, that is, each vessel is an entity and con- | 
sidered separate and apart from the personal 
liability of her owner and each vessel is re- 
sponsible for damages caused or committed by 
her. Accordingly, the owner of the five vessels 
paid five-sixths of the total damage. 

The courts have not been entirely satisfied 
with the rule of equal division of damages and 
some attempt has been made to modify the rule. 
In the recent case of N. M. Paterson & Sons, Ltd. 


v. City of Chicago,® the District Court found the > 


steamship TORONDOC two-thirds at fault and 
the bridge owner one-third at fault. Accord- 
ingly, the District Court assessed damages in 
accordance with the respective proportion of 
fault, stating: 





Furthermore, the court remains of the opinion that > 


it is not bound to divide damages equally in a case 
where it has found a collision caused by the fault 





5. Subject to the owner’s right to limit liability as provided for by 
46 U.S.C. 183-189 and Supreme Court Admiralty Rules 51-55. 
Although beyond the scope of this article, limitation of liability, 
when allowed, in general limits the owner’s liability to the value 
of the vessel after the collision plus pending freight. See Baer, 
Admiralty Law of the Supreme Court, 154-180 (1963). 
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6. The Senate Committee on Foreign Relations held hearings Jan- 
uary 10-14, 1938, and reported the Convention favorably with 
proposed reservations. However, the Senate did not act. 

7. The NORWICH VICTORY, 175 F. 2d 556 (3d Cir. 1949), cert. 
denied, 338 U.S. 871 (1949). 

8. 209 F. Supp. 576 (N.D. Ill. 1962), 1962 A.M.C. 2215. 
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degree to the delict of one than to that of the other, 
and where the court is able to determine and has 
determined that specific proportions which the faults 
of both bear to the occurrence and the total damage.’ 
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On appeal the appellate court *® reversed the 
lower court by holding: 


The District Court erred in invoking the doctrine 
of comparative negligence. Its findings of inequality 
of degree of fault between the Torondoc and the city, 
if correct, would have afforded no basis for depart- 
ing from the equal-division rule.” 


Although many of the lower courts recognize 
the inequity that sometimes results in its appli- 
cation, it is clear beyond cavil that the courts will 
apply the equal division of damages until the 
rule is changed either by the Supreme Court or 
by the Congress. 

IV 





roan Kees 


RELIEF FROM LIABILITY 
A. MAJOR-MINOR FAULT 


. As can be seen, collision damages resulting 
' from faults committed by both vessels must be 
divided equally between the two colliding ves- 
sels. Patently such division would be unfair 
where one vessel was substantially at fault and 
the other at fault only in a minor degree, or in 
some technical sense. 

To mitigate the harshness of equal division of 
| damages the courts have enunciated the doc- 
' trine of major-minor fault. The reason for the 
rule is obvious—American law requires an equal 
division of damages in cases where both are at 
fault. If one vessel is grossly and inexcusably 
_ at fault and the other vessel’s faults are slight, 
_ it would appear unjust that each share the same 
' responsibility. Under such circumstances the 
courts may apply the major-minor fault rule 
, and thus, in effect, cast sole responsibility on the 

grossly-at-fault vessel. To accomplish this the 

courts have in general utilized three avenues 
_ regarding the vessel whose faults are minor: 

(1) they will not inquire too closely into her con- 
- duct and will resolve any doubt in her favor; or 
_ (2) hold that her conduct was not contributory ; 
or (3) hold that a slight fault will be wholly dis- 
regarded.” 

The major-minor fault rule is said to have 
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been first established in The CITY OF er 
YORK, where the Court said: 
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Where fault on the part of one vessel is established 





9, Id. at 583, 1962 A.M.C. at 2217. 
10, 324 F. 2d 254 (7th Cir. 1963), 1963 A.M.C, 2471. 
ll, Id. at 258, 1963 A.M.C. at 2477. 


' 12. Griffin, Collision § 224 (1949). 
13. 147 U.S. 72 (1893). 





by uncontradicted testimony, and such fault is, of 
itself, sufficient to account for the disaster, it is not 
enough for such vessel to raise a doubt with regard 
to the management of the other vessel. There is 
some presumption at least adverse to its claim, and 
any reasonable doubt with regard to the propriety of 
the conduct of such other vessel should be resolved in 
its favor.* 


The major-minor fault rule has been applied 
in the following cases: Failure to have a lookout, 
Koch-Ellis Marine Contractors, Inc., v. Chemical 
Barge Lines, Inc., 224 F.2d 115 (5th Cir. 1955) ; 
excessive speed, Harbor Oil Transportation Co., 
v. The PLATTSBURGH SOCONY, 151 F.2d 
708 (2d Cir. 1945); changing course without 
giving a signal, Green v. Crow, 243 F.2d 401 
(5th Cir. 1957); excessive speed, improper 
lookout and inadequate signal, Rodi v. Dean, 138 
F.2d 309 (7th Cir. 1943). In the case The 
MARTIN KEHOE, 168 F.2d 219 (2d Cir. 
1948), the court found that the presence of a 
lookout would not have avoided the collision; 
moreover, the court excused KEHOE’s failure to 
blow a proper slip whistle by applying the major- 
minor fault rule. 

In each of the above cases the court either 
found that the specific fault could not be con- 
sidered a proximate cause of the collision, or 
that it would not have prevented the collision, or 
that the fault occurred in extremis. In each case 
that the court applied the major-minor rule, 

doubt was resolved in favor of the minor of- 
fender, slight fault was held not contributing to 
the collision, or a slight fault was disregarded 
completely. 

The rule excusing error in extremis may be 
regarded as one manifestation of the major- 
minor fault principle. In substance it provides 
that when a vessel is placed in a situation of peril 
not of her own making and has done that which 
at the time and under the stress of peril seemed 
at the moment to her navigator to be the best 
action, she will not be charged with fault by sec- 
ond guessing or Monday morning quarter-back- 
ing after the event. In such circumstances an 
honest error in judgment is not to be imputed as 
a fault. 

Additional methods used by the courts to 
escape equal division of damages are: to find no 
violation or no violation at the time of collision; 
to find no causal connection between the fault 
and the collision; and to find that even though 
one vessel was at fault, the other had ample op- 
portunity to observe the situation and avoid col- 
lision, or as this is known in the law, “the last 
clear chance doctrine.” 

14. Id. at 85. 
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It is not to be inferred that courts are prone 
to relieve a vessel of fault if she is only at fault 
in a lesser degree. Although courts are more 
and more excusing and may overlook minor 
statutory faults, such cases are still the excep- 
tion and are not the rule. Only in the unusual 
case will the court excuse a vessel for a statu- 
tory fault. The Pennsylvania Rule is today 
the easiest peg for a libellant to hang his case 
on and where a respondent cannot or does not 
meet the heavy burden of coming forward with 
exonerating evidence the inevitable result will 
be at least an equal division of damages. 


B. INSCRUTABLE FAULT 


As indicated above, liability for damage re- 
sulting from collision is determined by fault 
committed by or otherwise chargeable to the re- 
spective colliding vessels. 

Under certain circumstances a collision may 
result from an Act of God or may otherwise oc- 
cur without fault on either vessel. In such event 
the problem that immediately arises is how the 
resulting damages shall be resolved. Collisions 
without fault can and do arise under almost 
every conceivable factual situation. Colliding 
vessels may both be navigating, or they may be 
properly moored or anchored. One vessel may 
be moored or anchored and the other vessel navi- 
gating. Collisions may occur during daylight 
or darkness and during fair weather or foul. 

When a collision occurs for which liability is 
indicated, there are two principles recognized in 
admiralty which will absolve a vessel from re- 
sponsibility. The first and probably the lesser 
of importance of the two is inscrutable fault. It 
has been defined as a case where the evidence 
is so conflicting that it is impossible to determine 
what direct or specific acts caused the collision. 

The landmark case and probably the leading 
case on inscrutable fault is The JUMNA,™ where 
the court said: 


In the case at bar we are unable upon the testimony 
before us to specify any particular fault, to put our 
finger upon any act or omission and assert that to it 
the accident was attributable. Fault may exist, but 
we are unable to discover it; it is inscrutable. Where 
the evidence is so conflicting that it is impossible to 
determine to what direct and specific acts the col- 
lision is attributable, it is a case of damage arising 
from a cause that is inscrutable.” 


Although the case was not conclusively de- 
cided as one falling within the ambit of in- 
scrutable fault, the case is considered by most 


15. 149 Fed. 171 (2d Cir. 1906). 
16. Id. at 173. 
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admiralty proctors as establishing the defini. — 
tion of inscrutable fault and is most often cited — 
for that proposition. It is also included in most — 
admiralty textbooks for the same purpose.*” iq 

As might be suspected, the actual application © 
of the principle of inscrutable fault is rare, | 
Courts have been reluctant to apply the prin. © 
ciple and usually have been able to find specific 
fault. At other times, the moving party has © 
been unable to overcome an applicable presump. © 
tion of negligence. One writer has expressed 
the view that its rarity of application indicates 
an abhorrence by the Court to admit inability to 
ascertain fault.?® i 

In the early administration of maritime law © 
in this country the damages arising from a col- | 
lision resulting from inscrutable fault were di- . 
vided equally as in cases where both vessels were 
in fault.° At that time, there was little advan. | 
tage to show inscrutable fault. Apparently it | 
was believed that since fault had been committed | 
the damages should be sNared by both vessels. 
The only difference being that on the one hand | 
the faults could be ascertained and on the other 
hand the faults were there but it was impossible 
to determine exactly where they fell. 

For the past one hundred years or so, how- 
ever, in those rare instances where the doctrine 
of inscrutable fault has been applied, each bears 
his own damages. The basis for the modern 
day rule is that the mere happening of a colli- 
sion does not give rise to a right of action for | 
damages resulting therefrom. The right to 
damages is based on negligence causing or con- 
tributing to the collision. In those cases of sta- 
tutory fault under the Pennsylvania Rule, a 
presumption of cause arises and the vessel, if she 
can, exonerates herself. If not, the right of re- 
covery is based not upon the fact of collision, but 
upon the presumption of contributing negli- 
gence. 

The importance of coming within the ambit 
of inscrutable fault is well recognized. Al- 
though the defense is frequently asserted, only 
in the most unusual circumstances is the defense 
allowed. Undoubtedly in this day and age with 
today’s more complete navigational rules and 
regulations, with the modern navigation and 
communication aids, we can expect to see it 
being allowed even less frequently. Of consider- 
able importance also is the ingenuity of the mod- 
ern day admiralty proctor and the relative ease 
with which he can examine the witnesses from 


17. Sprague & Healy, Cases on Admiralty 725 (1950); Morrison & 
Stumberg, Cases on Admiralty 489 (1954); Gilmore & Black, 
Admiralty 396 (1957). 

18. Hughes, Admiralty Law 312 (1920). 

19. The JOHN HENRY, 13 Fed. Cas. 684 (No. 7350) (D.C. Me. 1860). 
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both vessels and otherwise establish fault of the 





other vessel. 
C. INEVITABLE ACCIDENT 


_ The second and more important principle for 


. exoneration from liability available in admiralty 


law is inevitable accident. It does not mean a 
collision which could not by the greatest degree 
of care or skill have been prevented or one un- 
avoidable under any circumstances. All that is 
necessary to constitute inevitable accident is that 
the collision could not be prevented under the 
existing circumstances by the exercise of ordi- 
nary care, caution, and maritime skill. 


In the case of The MORNING LIGHT,» Mr. 
Justice Clifford, quoting Dr. Lushington, said: 


Inevitable accident . . . must be considered as a rela- 
tive term, and must be construed not absolutely but 
reasonably with regard to the circumstances of each 
particular case. Viewed in that light, inevitable ac- 
cident may be regarded as an occurrence which the 
party charged with the collision could not possibly 
prevent by the exercise of ordinary care, caution, and 
maritime skill.” 


In the case of The GRACE GIRDLER,” the 
Supreme Court said: 


Inevitable accident is where a vessel is pursuing a 
lawful avocation in a lawful manner, using the proper 
precautions against danger and an accident occurs. 
The highest degree of caution that can be used is not 
required. It is enough that it is reasonable under 
the cireumstances—* 


Although the above definitions were made 
about one hundred years ago, they have with- 
stood the test of time. One of the most recent 
cases in which inevitable accident was discussed 
was Atkins v. Lorentzen,** decided in 1964. The 
court there stated that an accident is “inevi- 
table” or “unavoidable” not only by an Act of 
God but also when all precautions reasonable to 
have been required have been taken, and the acci- 
dent has occurred notwithstanding.* 

The Atkins case involved a collision between 
the MARTHA ANNE and the CEARA. Both 
vessels were under command of harbor pilots. 
MARTHA ANNE was outbound and CEARA 
was inbound in the Mobile channel. Night had 
just fallen but the weather was clear and visi- 
bility was good with little wind. The vessels 
sighted one another at over two miles and ma- 
neuvered for a standard port to port passage. 


20. 69 U.S. (2 Wall.) 550 (1865). 
21. Id. at 560. 

22. 74 U.S. (7 Wall.) 196 (1868). 
23. Id. at 203. 

24. 328 F. 2d 66 (5th Cir. 1964). 





25. The court cited with approval Gilmore & Black, Admiralty 396 ~ 


(1957). 


131 





At three-hundred feet it appeared that the pass- 
ing would be perfect at a distance of between 
seventy-five to one-hundred feet in the four- 
hundred foot wide channel. At that point, how- 
ever, MARTHA ANNE took a light and then 
a heavy sheer to port heading into collision. 
Her attempts to break the sheer and the evasive 
maneuvers by CEARA were to no avail. 

In an attempt to rebut the presumption of 
negligence resulting from MARTHA ANNE’s 
sheer she raised the defenses of inscrutable fault 
and inevitable accident. She admitted that she 
sheered and admitted that the cause was un- 
known. She contended that whatever was the 
cause it could not have resulted from her negli- 
gence. The court summarily rejected the de- 
fense of inscrutable fault holding that “without 
knowledge of the cause of the accident, it can- 
not be said that it surely resulted from the fault 
of one of the parties; hence, the doctrine of 
inscrutable fault has no application.” 2* 

MARTHA ANNE posited that there were 
only three possible causes for the sheer : suction, 
mechanical failure, or navigational error (bad 
helmsmanship). Under the facts the court con- 
cluded that suction could not have caused the 
sheer. As for mechanical failure, the evidence 
adduced failed to show mechanical failure. Fur- 
thermore, the court said “assuming that there 
was a latent defect in the steering mechanism, 
the MARTHA ANNE presented no evidence of 
any maintenance or comprehensive servicing of 
the mechanisms from which to infer due care.” 2’ 

The court found that the cause of the sheer 
and resulting collision was the bad helmsman- 
ship and that MARTHA ANNE failed to sustain 
her heavy burden not only to overcome her pre- 
sumption of negligence but also to show her 
freedom from negligence which was required to 
find that the collision resulted from inevitable 
accident. 

A review of the older cases decided in this 
country establishes that a number of collisions 
resulting in a finding of inevitable accident prob- 
ably would not be so decided by the courts 
today. This does not mean that the test of rea- 
sonableness under the circumstances has been 
changed. What it does mean, however, is that 
what was reasonable then is not necessarily rea- 
sonable now. 

For example, in The MORNING LIGHT,” an 
overtaking vessel collided with the vessel ahead 
because she could not see her in the darkness, 
and the Supreme Court found that the collision 


26. Atkins v. Lorentzen, supra note 24, at 69. 
27. Id. at 70. 
28. Supra note 20. 
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was an inevitable accident. The changes in the 
rules as to lights and as to speed in reduced 
visibility would undoubtedly lead to a different 
result at the present time. 

A true Act of God is a valid defense and a 
resulting collision will be held the result of in- 
evitable accident. Such occurrences include 
earthquakes, unforeseen storms or floods or 
other natural but unexpected phenomena. It is 
of course also essential that the resulting acci- 
dent could not have been protected against by 
that degree of reasonable care and attention 
which the situation demanded. 

When collision is due to high winds parting 
the lines of a moored or anchored vessel, the 
defense of inevitable accident will be allowed 
only when there was no negligence on the part 
of those in charge of her. There is a presump- 
tion of fault on a vessel drifting from her moor- 
ings and she is liable unless she can produce evi- 
dence to show that the drifting was a result of 
inevitable accident which human skill and pre- 
caution and a proper display of nautical skill 
could not have prevented.” 

A sudden summer storm with winds increas- 
ing from twenty to sixty miles per hour causing 
a vessel to part her moorings was held not to be 
an unusual occurrence at that season of the year 
and was neither catastrophic nor of so unusual 
a character that resulting damage was a case of 
inevitable accident. The steamship involved 
was found to have failed to discharge her heavy 
burden of proof as to proper moorings and 
proper precautions in the face of the threatened 
storm.*° 

A hurricane is not necessarily an Act of God 
such as to relieve a vessel of liability under the 
doctrine of inevitable accident. Hurricane 
Hazel of 15 October 1954 was not considered an 
Act of God by the court in the case of Moran 
Transportation Corporation v. New York Trap 
Rock Corporation.** The progress of the hur- 
ricane had been widely publicized by press and 
radio reports for several days. The libellant 
sued to recover damages resulting from the 
sinking of its deck scow while under charter to 
the respondent. The charterer contended that 
the damage was due solely to an Act of God, i.e., 
Hurricane Hazel. The court rejected respond- 
ent’s contention since respondent’s personnel 
had repeated warnings and ample opportunity 
to shift the scow to a safer berth which was 
available. 








29. General Public Warehouse Co. v. Queen Line, Ltd., 177 F. Supp. 
916 (E.D. Pa. 1959), 1959 A.M.C. 2423. 
30. Swensen v. The ARGONAUT, 204 F. 2d 636 (3d Cir. 1953), 1953 
A.M.C, 1585. 
31. 194 F. Supp. 599 (S.D. N.Y. 1961), A.M.C. 1836, 
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The defense of inevitable accident does apply 
when collision results from a failure of ma- 
chinery if collision could not have been avoided 
by the use of reasonable care, caution, and skill. 
However, unexplained failure of a vessel’s en- 
gine does not necessarily warrant a finding of 
inevitable accident.*? 

If a collision results from the failure of a 
ship’s engine or steering apparatus the defense 
is upheld only if the proof is convincing that 
the defect was really latent and that it could not 
have been discovered by the exercise of due dili- 
gence. 

Of particular importance in cases of machin- 
ery malfunction is the requirement that the mal- 
functioning part be preserved and that it be 
produced at the trial. In LACKAWANNA,® as 
LACKAWANNA and SHENANDOAH were 
about to pass starboard to starboard, LACK- 
AWANNA’s stern sheered sharply to starboard 
causing her to collide with SHENANDOAH’s 
tow. LACKAWANNA’s main defense was in- 
evitable accident, alleging that the sheer was 
caused by two defective bolts. The bolts, al- 
though removed by a ship’s officer, were not 
produced at the trial . The court held that there 
was a lack of proof that all possible causes had 
been accounted for and accordingly refused to 
exonerate the vessel from liability. 

When the real cause of improper movements is 
not shown, a vessel seeking the defense of in- 
evitable accident must show with respect to each 
possible cause, that the effect could not have 
been avoided by the use of care, caution, and 
skill. On the other hand, where the cause is 
shown, all that is necessary is to show that the 
cause could not have been avoided by due dili- 
gence or reasonable care. 

Each case must of course be decided on its 
own merits. Unless a respondent can establish 
that the accident occurred despite due diligence 
and a proper display of nautical skill, the de- 
fense of inevitable accident will not be allowed. 

Since inevitable accident presupposes that 
there is no fault, there is no liability since lia- 
bility is based upon fault. As in the defense of 
inscrutable fault, the loss remains where it falls 
and each side is responsible for its own damage. 

The United States Navy is the world’s largest 
shipowner and operator. In the past, some col- 
lisions and other incidents involving naval ves- 
sels have been caused by inevitable accideit, i.e., 
(Continued on page 141) 





32. Oil Transfer Corp. v. Atlantic Tankers, Ltd., 194 F. Supp. 920 
(S.D. N.Y. 1960), 1961 A.M.C, 420, aff’d 297 F. 2d 367 (2d Cir. 
1962, 1962 A.M.C. 389. . 

$3. 210 Fed. 262 (2d Cir. 1913). 
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_ by granting immunity.® 
_ Naval Courts and Boards of 1923 and 1937 con- 
_ tained the following language: 


GRANTS OF IMMUNITY 


LIEUTENANT COLONEL JOSEPH M. DETRIO, USMC* 


1 of a | Wax TWO OR more individuals partici- 


pate in the perpetration of a criminal offense as 


> accomplices, a situation occasionally arises 
+) wherein it is virtually impossible to secure a 


conviction against anyone involved without the 


) testimony of at least one of the participants. 
) Since each accomplice involved is protected 


against self incrimination by the Fifth Amend- 
ment: and, if he is in the armed forces, by 
Article 31,2 each has an absolute right to remain 


’ silent about the offense. 


The means whereby we are able to pierce this 
wall of silence is a grant of immunity to one or 


' more of the participants. 


Although we may not like the idea of one par- 
ticipant going unpunished, while his co-partici- 
pants are convicted on his testimony, such is 
generally considered to be a far better result 
than for all to go unpunished. Furthermore, in 


| most crimes involving two or more participants, 


although technically all may be guilty of the 
offense, the conduct of one of the participants 
will usually be less reprehensible than that of 
the others. It is, of course, the minor offender 


/ who should be given a grant of immunity in 
_ order that the principal offender or offenders 
_ may be brought to the bar of justice. 


Prior to the Uniform Code of Military Justice, 


_ there appears to have been, in the Naval Estab- 


lishment, some repugnance to obtaining neces- 
sary testimony from one suspected of an offense 
Despite this attitude, 


Testimony of an accomplice—. . . The convening au- 
thority may promise not to prefer charges against one 





' *Lieutenant Colonel Detrio received his BBA and LL.B. degrees from 


the University of Miami, Coral Gables, Florida. He is admitted to 


_ Practice before the United States Supreme Court, the Supreme Court 
of the State of Florida, the Federal District Court for the Southern 
_ District of Florida, and the United States Court of Military Appeals. 


Lieutenant Colonel Detrio is presently an Appellate Government 
Counsel in the Office of the Judge Advocate General of the Navy. 


1, U.S. Const., Amendment V. 
2. UCMJ, art. 31, 10 USC 831. 


8. CMO 1-1945, 14, Where it appeared that two prosecution wit- 


nesses had been promised immunity, it was stated: ‘““Whether or 
not it is the policy of some law enforcement agencies of the 
government to offer inducements to those charged with crimes 
for favorable testimony, it is not a policy that the Navy is 
obliged to follow. In fact, it is a procedure that has no place 
in the administration of military justice and warrants the un- 
mitigated denunciation of the Navy Department.” 
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man on consideration of his testifying, but this should 
only be done when absolutely necessary to prevent the 
defeat of justice and when the accomplice is a partici- 
pant in the crime to a minor degree.‘ 


Under the Uniform Code of Military Justice, 
there is, at the present time, no question but that 
the granting of immunity, in an appropriate 
situation, has a definite place in the administra- 
tion of military justice. 

Immunity, to be effective, may be granted only 
by an officer exercising general court-martial 
jurisdiction over the one to be granted the im- 
munity.’ This does not mean that it is necessary 
to wait until charges are forwarded to an officer 
exercising general court-martial jurisdiction be- 
fore immunity may be granted. The necessity 
for a grant of immunity, in order to obtain re- 
quired information or testimony from an accom- 
plice, may become apparent at any stage during 
the administration of military justice, from pre- 
liminary investigation right on up to a court- 
martial. The Manual of the Judge Advocate 
General provides that a recommendation that a 
certain witness be granted immunity from pros- 
ecution may originate with the trial counsel in 
cases referred for trial, the pre-trial investigat- 
ing officer conducting an investigation upon pre- 
ferred charges, the counsel or recorder of any 
other fact-finding body, or the investigator when 
no charges have been preferred.* It is therefore 
important that all concerned be familiar with 
this valuable weapon in the fight against crime 
in the armed forces. 

A grant of immunity need only be considered 
for a prospective witness who has a right to re- 
main silent as to an offense for which he could 
be prosecuted. If a prospective witness has al- 
ready been tried for the offense involved and his 
trial, including appellate review thereof, is com- 
plete, whether convicted or acquitted, he is no 
longer subject to criminal liability for the offense 
and may be compelled to testify about the offense 
without the necessity for a grant of immunity.” 
In some instances an accomplice may, out of 
conscience or hope of reward, voluntarily waive 
his right against self-incrimination and fully re- 





4. Naval Courts and Boards, 1923, sec. 435; Naval Courts and 
Boards, 1937, sec. 236. 

5. MCM 1951, par. 148e; JAG Marual, sec. 0109; United States v. 
Thompson, 11 USCMA 252, 29 CMR 68 (1960). 

6. JAG Manual, sec. 0109. 

7. 8 Wigmore, Evidence sec. 2279 (McNaughton rev. 1961). 
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veal the details of the offense, thus making a 
grant of immunity unnecessary. In other in- 
stances, an accomplice may present a pre-trial 
agreement for a lenient sentence in consideration 
of which he will not only plead guilty at his own 
trial, but will also testify as a witness for the 
Government in related trials, thus making a 
grant of immunity unnecessary. In this connec- 
tion, it must be remembered that, unlike a grant 
of immunity, a pre-trial agreement must origi- 
nate with the accused or his counsel.® 

If a grant of immunity is considered appropri- 
ate, it should be in writing and care should be 
exercised in the wording. The Manual of the 
Judge Advocate General contains a sample form 
for a grant of immunity ° and it should be closely 
adhered to. Normally, the fact that a witness 
has been granted immunity does not affect his 
competency as a witness, although it can be used 
as a means of attacking his credibility..° Where, 
however, an attempt is made to condition the 
grant of immunity upon the witness testifying 
in a specific manner the grant of immunity is con- 
trary to public policy and the witness granted 
the immunity has been held to be incompetent 
while he labored under its burden. In United 
States v. Stoltz and United States v. Kinney, 
which were related cases, the grant of immunity 
which was condemned as contrary to public 
policy required the individual granted the im- 
munity to include in his testimony certain mat- 
ters from his written pre-trial statement, which 
matters were set forth verbatim in the grant of 
immunity. 

A witness who has been granted immunity is 
expected to testify fully and truthfully about the 
matter as to which he has been granted immu- 
nity, and any deviation from the truth will 
subject him to a charge of perjury, the same as 
any other witness. His immunity from prose- 
cution only goes to the matter as to which he was 
granted immunity, and does not make him 
immune from prosecution for subsequently 
committed offenses. 

It is now quite definitely settled in military 
law that the officer exercising general court- 
martial jurisdiction who grants immunity to a 
prosecution witness is thereafter disqualified 
from acting as a reviewing officer on the case in 
question either as convening authority or as 





8. SECNAVINST 5811.1, Subj: Pre-trial agreements as to guilty 
pleas im general courts-martial; SECNAVINST 5811.2, Subj: 
Pre-trial agreements as to guilty pleas in special courts-martial. 

9. JAG Manual, sec. 0109. 

10. United States v. Taylor, 5 USCMA 775, 19 CMR 71 (1955); 
United States v. Brown, 7 USCMA 286, 22 CMR 76 (1956). 

11. United States v. Stoltz, 14 USCMA 461, 34 CMR 241 (1964); 
United States v. Kinney, 14 USCMA 465, 34 CMR 245 (1964). 
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supervisory authority.“ Likewise, the staff” 
legal officer, upon whose recommendation and 7 
advice the officer exercising general court-mar. 
tial jurisdiction granted immunity, is preclude; 
from conducting the post-trial staff legal officer’; — 
review on the record in question.** The grant. 
ing of immunity to a prosecution witness doe; 
not, however, disqualify the officer exercising | 
general court-martial jurisdiction from refer. | : 
ring the case to trial.1* His staff legal officer 

would also not be disqualified from rendering 

pre-trial advice in the case. 


The theory of disqualification is that one who | 


grants immunity to a prosecution witness or who 
is instrumental in having a grant of immunity 


issued to a prosecution witness is thereafter pre. | 
cluded from conducting an unbiased, impartial, | 
review of the case in which the witness testified. | 
Although the exact issue has not been decided, it|_ 
would appear that if the convening authority of | 
a special court-martial, who is not authorized} 
to convene a general court-martial, were to rec.|_ 


ommend or request to the officer who does exer- 


cise general court-martial jurisdiction that im-| 


munity be granted to a necessary prosecution 


witness, and such immunity were granted, the} 


convening authority would thereafter be pre- 
cluded from reviewing the case the same as the 
officer who actually granted the immunity. Itis 
suggested that in such a situation, the post-trial 
review should be conducted by a different con- 
vening authority as well as a different officer 
exercising general court-martial jurisdiction. 


If the testimony of an accomplice is acquired | 
by a convening authority by means of entering} 


into a negotiated plea of guilty with the accom- 
plice, the same theory of disqualification applies. 
The United States Court of Military Appeals has 
considered such a pre-trial agreement as a form 
of immunity, and the review of the trial at which 
the accomplice testifies must be conducted by 
officers not involved in the pre-trial agreement 
with the accomplice.*® 

For years there were many who questioned 
the effectiveness of grant of immunity from an 


officer exercising general court-martial jurisdic- f 











tion to fully protect the one granted immunity 
from self-incrimination. The question arises in 
the event the matter involved not only consti- 
tutes an offense against the Uniform Code of 

(Continued on page 141) 





12. United States v. White, 10 USCMA 63, 27 CMR 137 (1958); F 


United States v. Moffett, 10 USCMA 169, 27 CMR 243 (1959). 
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12 USCMA 708, 31 CMR 294 (1962). 

14. United States v. Moffett, supra note 12. 

15. United States v. Gilliland, 10 USCMA 343, 27 CMR 417 (1959); 
United States v. Donati, 14 USCMA 235, 34 CMR 15 (1963); 
United States v. Winbern, 14 USCMA 277, 34 CMR 57 (1963). 
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NEW INTERNATIONAL RULES OF THE ROAD 


CAPTAIN E. J. NEWBOULD, USN* 


Tax CURRENT (1948) International Regu- 
lations for Preventing Collisions at Sea—com- 
monly called the International Rules of the 
Nautical Road—were reviewed at the Interna- 
tional Conference for the Safety of Life at Sea, 
held at London in 1960.1. As a result of that 
Conference, a new set of the International Rules 
was drafted. The Conference at the same time 
requested the Intergovernmental Maritime Con- 
sultative Organization (IMCO) to fix a date on 
and after which the new Rules should be effec- 
tive. This latter body has the responsibility of 
coordinating the changeover from the current to 
the new Rules, as well as the duty of selecting a 
simultaneous date for rendering the Rules effec- 
tive when substantial unanimity among the 
nations concerned had been achieved. Substan- 
tial unanimity having been achieved, the IMCO 
has set 1 September 1965 2 as the date when the 
1960 International Rules of the Road will be- 
come effective, replacing the 1948 Rules. 

The United States enacted enabling legisla- 
tion * to make such Rules binding on all public 
and private vessels of the United States when 
the President should by proclamation declare 
the New Rules effective. By Proclamation No. 
3632, dated 29 December 1964, the President 
proclaimed the effective date of the New Rules 
to be 1 September 1965. 

It is true enough, as outlined in the Depart- 
ment of the Navy’s comment on the changes 
when initially proposed, that “the 1960 Regula- 
tions do not constitute a radical departure from 
existing regulations.” + Nevertheless, there are 
a number of significant developments in the New 
Rules which will have upon many of our naval 
vessels a marked effect, the legal consequences of 
which it may be helpful to consider in advance of 
enactment of the New Rules. This is what is 
Captain Newbould is currently Commanding Officer, U.S. Naval Se- 
curity Station, Washington, D.C. His previous duties include: U.S. 
Navy Liaison Officer to United States Senate and House of Repre- 
sentatives; Assistant Chief of Staff, Administration, Commander-in- 
Chief, U.S. Naval Forces, Europe; as well as Commanding Officer of 
a submarine, a destroyer and an oiler. Captain Newbould has lec- 
tured and written extensively on maritime-legal subjects. A graduat 


of the U.S. Naval Academy and of George Washington University 
Law School, Captain Newbould is a member of the Virginia State Bar. 
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- Final Act, International Conference on Safety of Life at Sea, 
1960. 

2, MERCHANT MARINE COUNCIL PROCEEDINGS, Vol. 21, No. 
10, Oct. 1964, p. 167. 

3. Act 24 Sept. 1963, Pub. Law 88-131, 77 Stat. 194. 

4. 1963 USC Cong. and Admin. News 902, 908. 
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understood by preventive law practice. 

Concerning the Annex to the Rules, contain- 
ing Recommendations on the Use of Radar, and 
doubtless the most important feature of the New 
Rules, a number of excellent articles in various 
publications have discussed this aspect of the 
New Rules at some length.® There is no inten- 
tion herein to review this area except to state 
that the Recommendations are generally in ac- 
cordance with current Navy practice at sea. It 
may be relevant to comment, however, on what 
is perhaps the most interesting legal question 
raised concerning the Recommendations them- 
selves. In an apparent effort at incorporation 
by reference, the conference placed the Recom- 
mendations in an “Annex to the Rules”, refer- 
ring to them by new Preliminary Note 2, under 
Part C of the Rules, “Sound Signals and Conduct 
in Restricted Visibility.” Assumptions on how 
the U.S. courts, which have in the past con- 
strued the Rules to give them the strength of 
religious dogma,® will deal with this novel ap- 
proach can only be speculative. However, it is 
likely that they will construe the Recommenda- 
tions only as establishing a standard of care 
required of vessels in navigation, violation of 
which will be one of the factors considered in 
the determination of negligence. 

The purpose of this article is to consider those 
more important features of the New Rules, ex- 
clusive of the radar recommendations, which 
may be expected to be of particular concern to 
naval vessels on the high seas. Thus, an analy- 
sis of the impending changes reveals that, in 
addition to improved rephrasing of a number of 
awkwardly worded rules and the radar recom- 
mendations, there are approximately forty 
changes introduced into the New Rules. Of 
these, it is considered useful that five in num- 
ber should be identified for the benefit of our 
Commanding Officers as most likely to succeed 
in producing legal effects of particular interest 
to Naval vessels. 

The changes thus to be considered, in the 
order of their appearance in the New Rules, with 





5. Reyff, Legal Consequences of the New Rules of the Road, Pro- 
ceedings of the Merchant Marine Council, Vol. 18, No. 2 (Feb. 
1961), p. 31; Wylie, Radar and the Rules of the Road, Proceed- 
ings of the Merchant Marine Council, Vol. 19, No. 4 (Apr. 1962), 
p. 63; Healey, Radar Decisions Re-examined, 18 JAG J. 223 
(Feb.-Mar. 1964). 

6. Watts v. United States, 123 Fed. 105 (S.D. N.Y. 1903). 
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comments, are outlined in the following num- 
bered paragraphs. 

(1) “Vessels shall be deemed in sight of one 
another only when one can be observed visually 
from the other”, New Rule 1c (ix). Comment: 
The above Rule, when read in conjunction with 
a new preliminary paragraph 4 under the 
Steering and Sailing Rules and new Part E 
“Sound Signals for Vessels in Sight of One An- 
other” (replacing Part D, “Sound Signals for 
Passing Power-Driven Vessels”) has the over- 
all effect of making it unmistakably clear: (a) 
that radar is not to be considered a substitute 
for visual sighting and (b) no sound signal 
other than authorized fog signals may be used 
in a fog, excepting where the vessels actually 
sight each other, or, of course, distress signals. 
Thus the New Rules perpetuate the principle 
inherent in fog that all ships are burdened and 
none privileged. This fundamental must be 
retained against the inclination of the Naval 
mariner, who uses radar in all weather, sub- 
consciously to categorize ships as burdened or 
privileged when “seen” on the radar. 

Again, although the new rules are but a codi- 
fication of existing law in respect of the use of 
sound signals in fog in International Waters, 
the additional repetition on their restricted use 
in the New Rules serves to reemphasize cer- 
tain differences with the Inland Rules under 
which, for example, the four-blast danger sig- 
nal has long been authorized in fog.’ 

(2) “A vessel engaged in laying or picking 
up a submarine cable . . . or a vessel engaged 
in replenishment at sea or in the launching or 
recovery of aircraft when from the nature of 
her work she is unable to get out of the way of 
approaching vessels, shall carry ....” New 
Rule 4(c) (italics supplied). Comment: 
This restatement of Rule 4 to include our Navy 
ships engaged in these specialized operations 
and requiring the display of lights and shapes 
heretofore reserved to cable laying ships, etc., 
will doubtless be hailed by all who have long 
struggled with the justification for Code Delta, 
two black balls, and “not under command” 
lights. 

Nevertheless, a word of caution is particu- 
larly pertinent here in view of the massive fre- 
quency of these operations conducted in the 
vicinity of merchant ships. The qualifying 
phrase in the Rules “when from the nature of 
her work she is unable to get out of the way of 
approaching vessels” should be narrowly con- 
strued by Naval vessels and officers in tactical 


of approaching vessels. 


as a basis, for example, for failing to take ap- 
propriate evasive measures when burdened in a 
crossing situation with a merchantman. In 
like manner, aircraft carriers should continue 
to exercise extreme caution when conducting 


flight operations in the vicinity of merchant | 
shipping. In summary, it may be stated that, © 
because of the normal factual situation apply- | 


ing to our ships engaged in these specialized 
operations, the introduction of the special lights 
and shapes has two principal effects. First, it 
merely identifies their activity to others and 
secondly, the burden to prove that these special- 
ized maneuvers were the proximate cause 
whereby they were “unable to get out of the 
way of approaching vessels” remains where it 
is—on the Naval vessels concerned.® 

An additional question raised by these new 
signals for naval vessels engaged in these spe- 
cialized operations concerns what fog signals 


they should employ while so engaged. New Rule | 
15(c) (V), though it specifies the three blast | 


(one prolonged followed by two short) signal 
for vessels “towing and engaged in laying or 


picking up a submarine cable” and “not under | 


command” vessels, fails to identify replenish- 
ment ships and aircraft carriers expressly. 
That they may be included as ships “unable to 
maneuver as required by these Rules” (that is, 
the Rules of Conduct in Restricted Visibility) is 
suggested by reference, for example, to Rule 16 
which requires, under certain circumstances the 
stopping of engines and navigating with cau- 
tion, which may often entail reversing. The 
nature of the replenishment and carrier opera- 
tions is such that stopping and most certainly 
reversing during the normal conduct of such 
operations would fully justify the use of the 
three blast signal in fog. 

(3) Two New Rules, Rule 20(b)—The Rule 
that a power-driven vessel shall normally keep 
out of the way of a sailing vessel, “. . . shall not 
give to a sailing vessel the right to hamper, in 
a narrow channel, the safe passage of a power- 
driven vessel which can navigate only inside 
such channel”, and 

Rule 25 (c)—“In a narrow channel, a power- 
driven vessel of less than 65’ in length shall not 
hamper the safe passage of a vessel which can 

(Continued on page 142) 
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command. Neither replenishing nor replenish. | 
ment ships, by virtue of this activity alone, can © 
be considered as unable to get out of the way — 
The authorization of 7 
the special lights and shapes should not be used © 
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PERSONNEL CLAIMS REGULATIONS 
(Continued from page 126) 


which a prior determination has been made that 
claims arising therefrom will be treated as 
“meritorious’”.*® Although sections 2104i and 
9128 do not specifically prohibit payment of 
claims arising from causes other than those 
named, it should be noted that very rarely are 
claims considered under these sections where the 
loss was allegedly caused by theft. In the rare 
case where such a claim has been considered, 
payment has been made only upon a showing 
that extreme precautions were taken to safe- 
guard the motor vehicle from loss by theft. 
Even cases in which an above average degree of 
caution was exercised have not been approved.” 

Undoubtedly, one reason for the narrow in- 
terpretation given sections 2104i and 2128 by the 
Judge Advocate General in the case of alleged 


’ theft of a motor vehicle has been the idea that 
» losses arising from this cause are in the category 


of those for which a claimant may easily secure 
private insurance and are outside the scope of 
reasonable government responsibility. 


COMPUTATION OF AWARD 
Each year the Judge Advocate General re- 


> ceives a number of appeals of personnel claims 
' which are concerned with the method of com- 
» putation used to arrive at the award made on 


particular items. Any discussion of such 


_ method must necessarily include mention of a 


general concept which runs through the entire 
Navy Personnel Claims Regulations and which 
has been previously mentioned. This concept 
is that possession of the property for which 


_ claim is made must be reasonable, useful, or 


proper under the circumstances." The concept 


- is applied to both the quantities and the values 
_ of personal property which may be the subject 
. ofaclaim. 


Since portions of the Navy Personnel 
Claims Regulations in the area of computation 


_ of awards are now in the process of being re- 
- vised, it would seem worthwhile to examine the 


_ concepts which will be embodied in the new pro- 


visions. Under these provisions, the first ques- 
tion to be examined is whether the item for 


_ which claim is made is economically repairable, 
' or whether such item must be considered to be 


| atotal loss.* 


The test to be used in making this 


| determination is described in section 2106a of 


the Navy Personnel Claims Regulations and is 








| 49. Ibid. 
| 50. JAG Itr 144.1:kmo of 27 Nov 1963. 


' 51. Supra, note 12. 


§2. JAG ltr 144.2 :bhs of 12 Mar 1965. 


stated as follows: 

If the cost of repairs is less than the depreciated value 

of the property, then it is economically repairable, and 

the cost of repairs is the amount payable. 

If application of the above test results in a 
finding that the item is not economically repair- 
able, then the amount payable will be the de- 
preciated value of the item immediately before 
it was damaged or lost, less any salvage value.® 
Such depreciated value will be determined from 
evidence submitted as to the depreciated replace- 
ment cost of the item.** In no event will the 
amount awarded on any item exceed the depre- 
ciated replacement cost of the item at the time of 
loss.*>5 Normally, it will be assumed that the 
replacement cost of an item is equivalent to 
either the price paid in cash or property for the 
item; or, if such item was not acquired by pur- 
chase or exchange, the value of the item at the 
time of acquisition.°* However, under section 
2106 of ‘the Navy Personnel Claims Regula- 
tions, as revised, claimant is afforded an oppor- 
tunity to prove that the current replacement 
cost of the item in fact exceeds the original cost 
or value thereof.” The specific manner in 
which such proof can be established is set out in 
section 2117a(5) of the Navy Personnel Claims 
Regulations. This provision should be con- 
sulted for a complete discussion of the applicable 
rules. 

Once the cost basis of property has been de- 
termined in accordance with the method dis- 
cussed above, this basis must be adjusted by an 
appropriate deduction for depreciation. In an 
attempt to achieve some degree of uniformity 
among adjudicating authorities of all the armed 
services, uniform schedules of depreciation have 
been promulgated in accordance with section 
2106b of the Navy Personnel Claims Regula- 
tions. These schedules need not be strictly 
adhered to, but are used as general guidelines 
in determining appropriate depreciation deduc- 
tions. Additionally, such schedules are revised 
from time to time by a Joint Services Committee 
so as to achieve the maximum degree of accuracy 
and fairness in the depreciation percentages 
employed therein. 

Any discussion of depreciation deductions 
would be incomplete without observing that it is 
not necessarily the purpose of the Navy Per- 
sonnel Claims Regulations to compensate 
claimants in an amount which will restore their 
damaged or lost property to the exact same con- 


53. Ibid. 
54. Ibid. 
55. Ibid. 
56. Ibid. 
57. Ibid. 
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dition it was allegedly in prior to its damage or 
loss. On the contrary, it is realized that mili- 
tary life entails certain risks, one of which is 
the possible damage to or loss of personal prop- 
erty in shipment between duty stations or from 
other causes. Therefore, an attempt is made 
to apply the uniform depreciation schedules with 
a view towards fairness but also with a view 
towards practicality. It is intended by these 
schedules to compensate claimant in such a way 
that he may be able to replace his property with 
items that are equivalent, but not necessarily 
exact, replacements for those lost. 

In using the uniform depreciation tables, it is 
sometimes necessary to apply certain rules of 
thumb where the claim form does not contain 
complete information. For instance, where 
claimant has neglected to specify the exact 
month of purchase of a claimed item, the normal 
procedure is to include the entire first year of 
ownership in any deduction made for deprecia- 
tion. As to the last year of ownership, the 
general rule is as follows: if, depending upon the 
date of loss, claimant has had the use of the item 
claimed for a period less than 6 months, then 
no depreciation is taken on the item at all; how- 
ever, if claimant has had the use of the item 
claimed for a period in excess of 6 months, then 
depreciation is taken for the entire last year of 
ownership. Use of these rules of thumb is a 
practical necessity in adjudicating the formida- 
ble volume of claims submitted each year to 
Marine Corps and Navy adjudicating author- 
ities. 

Where the property lost has been in storage 
for part or all of its period of use by the claim- 
ant, special rules will be applied. Normally, 
no depreciation will be taken on personal prop- 
erty for the period during which it was in stor- 
age. However, where such property is of the 
type that is subject to obsolescence or shelfwear, 
then depreciation will be taken at one half the 
normal rate for the period of time during which 
the property was in storage. Examples of 
property coming within the latter category are 
clothing, bedding, linens, and curtains. 

It is realized, of course, that application of 
general depreciation percentages may result in 
a certain degree of hardship in particular cases. 
If such adjustments for depreciation were not 
made, however, the result would be that a claim- 
ant would have had the use of the particular 
items in question at no cost to himself for the 
benefits of such use. It is also realized that a 
claimant will frequently be benefited by the de- 
preciation percentages applied to certain of his 
items. As to items which claimant asserts 
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should not be fully depreciated because of good 
condition or infrequent use, it can only be noted 


that depreciation schedules are not based solely — 
The Navy Personnel © 


upon these factors. 
Claims Regulations are intended to take into 
account the fact that many items lose their value 


steadily because of subsequent style changes, — 
improved features of new models, and for other | 
reasons in addition to the obvious ones. It 


should be remembered that awards made under 
the Navy Personnel Claims Regulations, and 
calculated under the uniform depreciation 


schedules, are not intended to take the place of © 


privately purchased insurance where an indi- 
vidual desires maximum reimbursement for his 
losses. 

In addition to deductions made for depreci- 
ation, claims submitted under the Navy Per- 
sonnel Claims Regulations are also subject to 
maximum allowances which limit the amount of 
compensation which may be awarded for items 
coming within specified_categories. Section 
2106f authorizes the Chief of Naval Person- 
nel and the Commandant of the Marine Corps 
“to promulgate guides for determining the max- 
imum amount allowable for specific articles, and 
for establishing maximum quantities which will 
be allowed”. Such guides have been prepared 
and are used in conjunction with the uniform 
depreciation tables by the claims adjudicators of 
all the military services. Some of the items 
included in the maximum amounts allowable 
table are books, fine china, jewelry, paintings, 
silverware, and toys, although this list is by no 
means inclusive. For each category listed in the 
table, a dollar amount per item or per claim is 
specified for use by Navy and Marine Corps 
Claims Adjudicators as a guide in determining 
the maximum amount to be awarded. As with 
the depreciation tables, however, such maxi- 
mums are to be used only as guides. Section 
2106f specifically provides that, in applying 
such guides, claimant’s standard of living, in- 
come, social obligations, family size, and gen- 
eral needs are to be considered in determining 
whether deviation from the maximum guides is 
justified. 


CONCURRENT CLAIMS 


In the great majority of cases, claimants who 
have a proper claim against the U.S. Navy under 
the provisions of the Navy Personnel Claims 
Regulations are also entitled to compensation 
from independent sources. Where at least par- 
tial responsibility for claimant’s property has 
been assumed by a carrier or insurer of the 
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property, then claimant has a duty under sec- 


J tion 2108b of the Navy Personnel Claims Regu- 


‘lations to make a demand on such carrier or 
insurer for reimbursement in accordance with 
the terms of the applicable bill of lading, con- 
“Stract, or insurance policy. Such demand must 
> be made before a claim is submitted against the 
) government under the Navy Personnel Claims 
Regulations. 

In the case of a demand against a carrier, such 
demand must be made within 9 months from the 
date the property was delivered to claimant or 
within 9 months of the date that the property 
should ordinarily have been delivered to claim- 
ant. Where special circumstances are involved, 
the specific provisions of section 2108a should 
‘be consulted. In the case of a demand against 
an insurer, such demand should be made within 
‘the time limit set out in the insurance policy 

itself. 
\ Section 2108c describes the sanctions to be 
‘invoked where claimant has failed to make the 
‘required demand upon a carrier or an insurer 
within the proper time limits. Where claimant 
‘has in fact failed to pursue his rights against 
the carrier or insurer, such inaction may result 
‘in a reduction of the amount otherwise recov- 
erable from the government. The extent of this 
‘reduction will be equal to the maximum amount 
which would have been recoverable from the 
_carrier or insurer had claimant timely pursued 
his rights against them. However, no reduction 
will be made where it is established that claim- 
‘ant’s military service prevented his taking 
‘timely action against the carrier or insurer. 
Also, no reduction will be made where it ap- 
pears that any action by claimant against the 
carrier or insurer would have been “imprac- 
ticable” or “unavailing”. 

Once claimant has satisfied his obligation to 
make a demand against the carrier or insurer, 
he may immediately assert a claim against the 
government for reimbursement of his losses. 
Under authority of section 2109 of the Navy 
Personnel Claims Regulations, the claim 
against the government may be submitted con- 
currently with the claim against the carrier or 
Insurer. If this procedure is followed, claim- 
ant will be assisted in the processing of his 
claim against the carrier or insurer by the Navy 
Claims Investigating Officer, who will there- 
after monitor such claim to its final settlement. 
By signing the government claim form a claim- 
ant thereby agrees, in accordance with the lan- 
guage on the face of such form, to assign to the 
United States all right, title, and interest in any 
Claim for the same property that claimant has 














against third parties.* The government 
thereby becomes subrogated to claimant’s rights 
against carriers, insurers, or other parties to 
the extent of payments made to claimant by the 
government. However, the government will not 
necessarily require a claimant to turn over the 
entire amount of proceeds received from such 
third parties. The provisions under which the 
proportion of reimbursement to the government 
will be calculated are contained in section 2113 
of the Navy Personnel Claims Regulations. 
Although this section is in the process of revi- 
sion and is, in its present form, less than lucid, 
an attempt will nevertheless be made to spell out 
its current interpretation by the Judge Advo- 
cate General. 

The detailed provisions of section 2113 are 
intended to prescribe the extent of reimburse- 
ment which will be required by the government 
where claimant has already been paid on his 
claim against the government but subsequently 
receives compensation for his loss from a third 
party. It is the intent of section 2113 to give 
claimant the maximum benefit of his independ- 
ent recoveries. Since the case most frequently 
encountered involves a claimant who has recov- 
ered from the private insurer of his personal 
property, the provisions of section 2113 will be 
discussed from that point of view. It must be 
kept in mind, however, that such provisions are 
also applicable to recoveries from carriers 
and other parties in addition to insurers. 

Under section 2113 of the Navy Personnel 
Claims Regulations, claimant’s recovery from 
a third party is applied, first of all, to those 
items of his claim upon which he cannot recover 
under the Navy Personnel Claims Regula- 
tions.” The balance of the third party recov- 
ery is then applied to all other items of the 
claim.” It is this balance for which the gov- 
ernment will demand reimbursement from 
claimant to the extent of payments already 
made to him by the government. In the case 
where claimant’s initial recovery is from a pri- 
vate insurer, the theory of asking claimant to 
reimburse the government only for those 
amounts constituting clear duplication of pay- 
ment is based upon the idea that claimant should 
be given whatever special benefits of his private 
insurance he intended to obtain by the purchase 
thereof. It must be assumed that claimant 
buys such private insurance for the purpose of 
protecting himself against the possibility that 
some of his items may be disallowed upon ad- 


58. NAVEXOS-2662A; JAG Manual, sec. 2112. 
59. JAG ltr 144.1:kmo ser 3068 of 18 May 1964. 
60. Ibid. 

61. Ibid. 
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judication by the government for the reason 
that they were not shipped in accordance with 
regulations or for the reason that claimant 
possessed quantities of particular items in ex- 
cess of the maximum amounts allowable under 
the Navy Personnel Claims Regulations. Ad- 
ditionally, it would appear reasonable to as- 
sume that the claimant wants to obtain the spe- 
cial benefits of whatever lower depreciation 
rates may have been used by his private insurer 
in the initial adjudication of his claim. In in- 
terpreting the provisions of section 2113 of the 
Navy Personnel Claims Regulations, it has 
been the intent of the Judge Advocate General 
to give claimant the maximum number of the 
above types of benefits which he has attempted 
to purchase for himself. 

Under the reimbursement policy of section 
2113 of the Navy Personnel Claims Regula- 
tions as presently interpreted a claimant is not 
required to reimburse the government for third 
party recoveries on any of the items in the below 
three categories: 

1. Items totally disallowed in the government ad- 


judication due to possession or shipment contrary 
to regulations. 


2. Items partially disallowed in the government ad- 


judication due to application of the maximum amount 
allowable tables. 


3. Items partially disallowed in the government ad- 

judication due to application of higher depreciation 

rates than those used by the private insurer, carrier, 

or other third party. 
Once the total amount paid by the third party 
on these items is determined in the above man- 
ner, such figure may be used for the purpose of 
determining the extent to which the government 
should demand reimbursement from the claim- 
ant. Under the formula described above, claim- 
ant will then be asked to reimburse the govern- 
ment in an amount equal to the recoveries 
received from third parties, less the amounts 
paid by such third parties over and above those 
paid by the government on any items.*® 

A prerequisite that must be met before any 
of the above-described adjustments in govern- 
ment reimbursement will be made is that claim- 
ant must furnish the Judge Advocate General 
with a copy of the third party’s itemized adjudi- 
cation, showing in detail the exact amount al- 
lowed by the third party on each and every item 
of the claim.* In event the third party refuses 
to furnish such itemized adjudication papers to 
the claimant for review by the Judge Advocate 
General, any adjustment in reimbursement 
must necessarily be at the sole discretion of the 


62. Ibid. 
63. JAG ltr 144.1:kmo ser 6198 of 20 Oct 1964. 
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Judge Advocate General. Under these circum. \ 
stances, the usual result is that a claimant may | 
be given credit only for those items which were | 





totally disallowed by the government because © 


of shipment contrary to regulations or posses. 
sion of quantities or values in excess of regula. 
tion maximums. Claimant will not, however, 
be given the benefit of any allegedly favorable 
depreciation rates used by the third party. 

In a case where claimant’s recovery is from 
a private insurer, based upon an insurance pol- 


~ 


icy purchased by claimant, it should be noted © 


that the adjustment in government reimburse- 
ment discussed above results in benefit not only 


to the claimant but to the government as well. © 


Even though claimant is given the benefit of | 
his private insurer’s total coverage provisions 


ant had purchased no private insurance what- 


soever. Thus, it is believed that the reimburse. | 
ment policy followed by the Judge Advocate 


General under section 2113 of the Navy Per- 


sonnel Claims Regulations operates to the mu- \ 


tual benefit of claimant, third parties, and the 
government. 
CONCLUSION 
As was stated in the beginning of this article, 
it has not been the purpose herein to discuss in 
detail each and every provision of the Military 


Personnel Claims Act as implemented by the | 


Navy Personnel Claims Regulations. Rather, 
it is hoped that this article has served to clarify 


in meaning only those provisions of special in- | 


terest, frequent application, or uncertain inter- 
pretation. Additionally, it is hoped that this 
discussion will have been of assistance to the 
Claims Investigating Officer in understanding 
the manner in which the Navy Personnel 
Claims Regulations are being administered by 
the Judge Advocate General and the important 
part which the Claims Investigating Officer 
must play in such administration. As for the 
prospective claimant, it is believed that dissemi- 
nation to‘ him of the information contained 
herein should make him better aware of his 
rights and duties under the Navy Personnel 
Claims Regulations and should give him a bet- 
ter idea of whether an appeal under such regu- 
lations would be well-advised under the circum- 
stances of his particular case. 

Since it has not been the purpose of this ar- 
ticle to be all-encompassing, it is strongly rec- 
ommended that both Claims Investigating Of- 
ficers and prospective claimants consult the 
Navy Personnel Claims Regulations for 4a 
64. Ibid. 
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more comprehensive view of the basic provi- 
sions. If these provisions are read and under- 
stood, along with the interpretative comments 
herein, it is believed that the original purpose 
of the Military Personnel Claims Act in seek- 
ing to relieve some of the financial hardships 
of service life will have been furthered. 





MARITIME COLLISION 
(Continued from page 132) 


one which occurs without legal fault by either 
vessel. It is to be expected that on occasion 
collisions will occur despite the best efforts of 
all concerned. At such times it is essential that 
the Commanding Officer or Master insure that 
all available evidence is developed and preserved. 
In cases involving mechanical breakdown, the 
defective material or component and all main- 
tenance and repair records must be preserved 
for subsequent use in litigation should the need 
arise.** 


CONCLUSION 


Awards of damages arising from a collision 
are based on causative fault and the burden of 
proving fault is on the party asserting it. 

For a ship guilty of a statutory fault to ex- 
culpate herself she must show that the fault not 
only did not contribute, but could not have con- 
tributed, to the collision. 

Fault is usually based on negligence or on 
violation of a statutory duty. 

Where one vessel is grossly at fault and the 
other is at fault in a minor degree or in a tech- 
nical sense a court may under the major-minor 
fault doctrine excuse the minor fault. 

Application of the major-minor rule is al- 
lowed only under exceptional circumstances. 

Where the evidence is so conflicting that it is 
impossible to determine to what direct or specific 
acts a collision is attributable, the collision is 
the result of inscrutable fault. 

If the collision could not have been prevented 
under the existing circumstances by the exercise 
of ordinary care, caution, and maritime skill, 
the accident is inevitable. 


The burden of proving inevitable accident and 
inscrutable fault rests heavily upon the party 
asserting it. , 

Damages arising from a collision resulting 
from inscrutable fault or inevitable accident rest 
where they fall and are not divided as in cases 
of mutual fault. 





34. See Deutsch, Preliminary Investigative Procedure in Ship Col- 
lision and Personal Injury Cases Afloat, JAG J., June 1955, p. 3. 
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GRANT OF IMMUNITY 
(Continued from page 134) 


Military Justice but also constitutes an offense 
against State or Federal law. Under such cir- 
cumstances, it was thought by some that a wit- 
ness could refuse a grant of immunity and insist 
on his right against self-incrimination. In part, 
the question arose because, while immunity is 
mentioned some eight times in the Manual for 
Courts-Martial,** it is not specifically mentioned 
at all in the Code.*7 With the case of United 
States v. Kirsch ** our body of military criminal 
law on grants of immunity was greatly in- 
creased. Kirsch had been granted immunity by 
an officer exercising general court-martial juris- 
diction for his part in a conspiracy to obtain and 
deliver instruments connected with the national 
defense to the agent of a foreign nation and with 
wrongful delivery of such instruments. How- 
ever, when Kirsch was called as a witness at the 
trial of one of his accomplices, he refused to 
testify on the grounds of self-incrimination. 
This conduct resulted in Kirsch being charged 
with willfully refusing to testify in violation of 
Article 134. He pleaded guilty to this offense 
but on appea! contended that the specification 
failed to allege an offense, in that the officer 
exercising general court-martial jurisdiction 
had no power to issue a grant of immunity ; that 
he had a right to refuse the grant of immunity; 
and that the grant of immunity would not pro- 
tect him from prosecution in a federal civilian 
court. The United States Court of Military 
Appeals, speaking primarily through Chief 
Judge Quinn, but with a concurring opinion by 
Judge Kilday, effectively struck down each con- 
tention of the defense. The court found author- 
ity for an officer exercising general court-mar- 
tial jurisdiction to issue a grant of immunity, 
not only in the provisions of the Manual but also 
in certain Articles of the Code.*® Having found 
that an officer exercising general court-martial 
jurisdiction had authority to issue a grant of 
immunity, the Court lost no time in declaring 
that a grant of immunity requires no acceptance 
to be effective, and that a witness could not re- 
ject it without subjecting himself to a charge of 
willful refusal to testify. As to the protection 
afforded by the grant of immunity against prose- 
cution in a federal civilian court, it was held that 
the witness is fully protected. Chief Judge 
Quinn, among other things, referred to the pro- 


16. MCM 1951, pars. 56c, 67a, 67f, 68a, 68h, 140a, 148e, and 150b. 

17. UCMJ, arts. 1-140, 10 USC 801-940. 

18. 15 USCMA 84, 35 CMR 56 (1964). 

19. UCMJ, arts. 30, 44, and 64, 10 USC 830, 844, and 864, and par- 
ticularly art. 36, 10 USC 836, which authorizes the President 
to prescribe rules of procedure for courts-martial. 
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visions of Article 76 of the Code, which direct 
that “the proceedings of courts-martial and all 
action taken pursuant to those proceedings are 
binding upon all . . . courts, agencies, and offi- 
cers of the United States.” 2° Judge Kilday, in 
his concurring opinion, relied extensively on two 
recent decisions by the United States Supreme 
Court,” and pointed out that a grant of immu- 
nity in one sovereignty is effective in the courts 
of the other sovereignty. He thus reasons that 
‘if immunity granted by the court of a state 
could protect against incrimination before a 
Federal court, or vice versa, it seems abundantly 
clear such is true between two courts created by 
Federal law.” 2? 

That grants of immunity in the administra- 
tion of military justice are here to stay appears 
quite clear. When necessary to prevent the de- 
feat of justice, we should not overlook this im- 
portant weapon. 


20. United States v. Kirsch, supra note 18 at 96, 35 CMR at 68. 

21. Murphy v. Waterfront Commission of New York Harbor, 378 
U.S. 52 (1964) ; Malloy v. Hogan, 378 U.S. 1 (1964). 

22. United States v. Kirsch, supra note 18 at 99, 35 CMR at 71. 








COMPTROLLER GENERAL OPINIONS 
(Continued from page 118) 


The Comptroller continued, however, that should the 
member become otherwise eligible for retirement, ex- 
cluding his Public Health Service duty, the computation 
of his retired pay under section 6323(e) would be based 
on the years of service creditable under 10 U.S.C. 1405 
and 37 U.S.C. 205. Under those definitions, active serv- 
ice as a commissioned officer in the Public Health Service 
may be included. The net result, therefore, is that the 
captain may not count such service toward retirement, 
but should he become retired without it, he may count 
it toward computation of his retired pay. (Comp. Gen. 
Dec. B—129286 of 29 October 1964) 





ERRATA 


In the article entitled “Getting the Most Out 
of the Captain’s Mast”, by Captain Benjamin R. 
Fern, USN, which appeared at page 57 of the 
January-February 1965 issue of the JAG 
Journal, the last sentence of note (5) following 
the table on page 60 should read as follows: 
“Pay grades E-6 and above in the Marine Corps 
may be reduced only by the Commandant.” 
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NEW RULES OF THE ROAD | 
(Continued from page 136) \ 





navigate only inside such channel.” : 
Comment: Both of these new rules presumably F 
will be greeted with wild enthusiasm by the | 
large ship pilots who have spent many an | 
anxious moment in channels hoping for a course 
change by a privileged motor boat or sailing 
sportsman. The effect of these new rules, while | 
not going so far as to grant universal privileged | 
status on channel-bound ships, has at least laid | 
a burden on sailing vessels and small boats 
where none was present before. Initially, these 
rules must, of course, be applied by Naval vessels 
with restraint until education and custom have 
conjoined to give them wide recognition and 
acceptance. 

(4) “A power-driven pilot vessel when en- 
gaged on pilotage duty, may, in addition to nor- 
mal fog signals prescribed, . . . sound an iden- 
tity signal consisting of four (4) short blasts.” 
New Rule 15(c) (x). 


Comment: U.S. Naval vessels will be well fore- 
warned to take note of this new signal. Since 
most of our pilot vessels off continental ports 
will be encountered near the dividing line be- 
tween International and Inland Rules, it may 
well become, on occasion, urgent to distinguish 
this signal as a pilot vessel identity signal from 
an Inland Rules danger signal. It is clear that 
the introduction of this signal is intended to 
supersede the local customized usage of various 
identity signals currently employed by pilot 
vessels in the vicinity of different ports. Since 
the International Rules will continue to have 
no application in Inland Waters,°® since no iden- 
tity signal was previously authorized for pilot 
vessels in International Waters, and since the 
prospective signal is optional, Naval vessels, 
which pass many a pilot vessel in the fog, 
should be advised to be alert to observe what 
new practice, if any, takes final form among 
our pilot vessels. 

Insofar as Naval vessels are concerned, the 
U.S. federal courts will be the final arbiters, 
if necessary, in the matters discussed herein. 
The sole purpose of this article is to prevent 
that contingency from arising. 








9. Enacting clause, act 24 Sep. 1963, P.L. 88-131, 77 Stat. 194. 
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DEFENSE COUNSEL AND THE COURT- 








ye 136) 7 
)o 
mably MARTIAL SENTENCE 
hy MAJOR DANIEL F. McCONNELL, USMC* 
ne Every officer in the naval service will acquaint him- from this standard. 
per self with ... the laws, regulations and orders relating A defense counsel must adequately represent 
‘le a to the Naval Establishment .. . . ; his client, the accused, or that accused will not 
st = id pt ee have been accorded due process.? Inadequate 
boats Ability to discharge duties on courts-martial, conso- ee ae the sr 3 _— of trial 
, these nant with his rank, has always been considered as one is _unquestiona ny eprivauon 0 e ue Process. 
enedh of the qualifications of a military officer. Where defects in the representation of an ac- 
United States v. Cul cused affect the sentence, a full scale retrial is 
1 have ! P, 4 
. poe 14 USCMA 199, 203, not always required because reassessment or a 
33 CMR 411, 415 (1963) rehearing on the sentence alone will oftentimes ‘ 
— (Kilday, J.) (but not always)* cure the deficiency. Errors 
tape INTRODUCTION which require that all or part of a court-martial 
A : be done over are an expensive luxury and should 
. iden- HIS ARTICLE IS dedicated to all who may _ be avoided. This is certainly true as to the 
lasts. become defense counsel, to unit —_ — court-martial sentence. Whatever the require- 
and to commanding officers in the hope that by —_— ment to purge error, justice requires certainty 
1 fore- the suggestions contained herein the path to of individualized retribution. A major part of 
Since military justice may be straightened and 4 defense counsel’s function is to assure that the 
ports smoothed. More specifically, it is hoped that _ retribution demanded by justice is based upon a 
ne be- the information and analysis furnished will full understanding of the accused as an 
t may “acquaint” counsel with pitfalls to be avoided individual. 
nguish during the sentencing phase of trial and to better 
1 from “qualify” counsel and other officers charged with EVIDENCE IN MITIGATION AND EXTENUATION 
ur that the administration of justice at the unit level. It might be well to pause here to re-define the 
ded to In many military cases the efforts of counsel, _ distinction between “mitigation” and “extenua- 
arious other than reading from a trial guide, are con-__—tion.”” As defined in the Manual for Courts- 
r pilot centrated after the findings have been an- Martial, 1951,° matter in extenuation serves to 
Since nounced. This is true because so many cases _ explain the circumstances surrounding the com- 
> have |_ involve guilty pleas. It is therefore important mission of the offense, including the reasons 
> iden- that potential defense counsel be provided with that actuated the accused, but not extending to 
r pilot a full appreciation of their duties as to sentence _legal justification (e.g., provocation, misfortune, 
ce the efforts on behalf of the accused and that unit poor judgment). Matter in mitigation, on the 
essels, level administrators of military justice, com- other hand, has for its purpose the lessening of 
e fog, manding officers and legal officers be provided the punishment to be assigned by the court or 
» what with standards for their initial determination of the furnishing of grounds for a recommenda- 
among the a of the defense provided for any __ tion for clemency (e.g., prior non-judicial pun- 
accused in this area. ishment for the same offense, first offense with 
ed, the The Court of Military Appealsdemandsahigh _ otherwise good record, restitution, or any other 
bit om degree of professional competence from counsel information which would support the conclusion 
h sain even though they be non-lawyers,’ and the Court _ that this accused has learned his lesson or is apt 
enna has demonstrated no hesitation in reversing not to again offend). 
convictions resulting from any serious departure A defense counsel is bound to present such 
Bo McConnell ag ge his LL.B. degree from the University evidence as is known and available to him which 
of Indiana in 1954. He is admitted to practice before the Supre i ] 
ieee Court of the State of nia Federal Saintes Counts ‘tor Qstae would manifestly and materially affect the out- 
ern District of Indiana, the Supreme Court of the United States, the come of the case." A rehearing on the sentence 
United States Court of Military Appeals, and the Court of Claims 2. United States v. Hunter, 2 USCMA 37, 6 CMR 37 (1952). 
of the United States. For the past two years he has been serving as 3. United States v. Best, 6 USCMA 39, 19 CMR 165 (1955). 
an Appellate Government Counsel in the Office of the Judge Advocate 4. United States v. Winchester, 12 USCMA 74, 30 CMR 74 (1961). 
a dl ing ata - = was Chief, Trial Counsel 5. United States v. Huff, 11 USCMA 397, 29 CMR 213 (1960); 
ection, Jr ga: ice. United States v. Gewin, 14 USCMA 224, 34 CMR 4 (1963). 
1. Annual report of the United States Court of Military Appeals, 6. MCM, 1951, pars. 75c (3) and (4). 
1960. 7. United States v. Rosenblatt, 13 USCMA 28, 32 CMR 28 (1962). 
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has been ordered where the defense counsel pre- 
sented no matter in mitigation and extenuation 
but where it was developed on appeal that resti- 
tution had been made (and that the defense 
counsel was aware of this) .* 

Motives inducing a defense counsel not to 
present evidence in mitigation and extenuation 
will be scrutinized. For example, at the first 
trial of a case the accused pleaded guilty and 
was convicted. At the presentencing proceed- 
ing he gave testimony which impugned his plea. 
The plea was set aside and the trial proceeded 
on a not guilty plea but the accused was con- 
victed. His counsel made a strong presentation 
in mitigation and evidence of restitution was 
presented. Nevertheless because of other error 
a rehearing was ordered when the case was re- 
viewed. At the second trial the accused again 
pleaded guilty. This time the defense counsel 
maintained that he had nothing to offer in miti- 
gation and extenuation. In his review the staff 
legal officer criticized this representation and 
opined that the defense counsel’s refusal to 
present the evidence was based upon a deter- 
mination to “avoid a repeat of the prior fiasco” 
by eliminating the possibility that the accused 
might again repudiate his plea. The convic- 
tion was approved none the less by the conven- 
ing authority. When the case reached the Court 
of Military Appeals it was held that the accused 
had been inadequately represented. 

In another example, an Army case,” an ac- 
cused was charged with assault with a danger- 
ous weapon. He pleaded guilty to assault and 
battery and sought to contest only the issue of 
whether a dangerous weapon was used. The 
law officer questioned the providence of his plea 
because his testimony indicated a possible issue 
of self defense. The defense counsel attempted 
to clarify the accused’s testimony by question- 
ing him. A rehearing was required because the 
defense counsel addressed questions to the ac- 
cused which effectively destroyed any advantage 
arising from the plea because the accused was, 
in effect, forced to retract his version of the 
incident. 

The lesson taught is simple. Defense counsel 
should beware of an effort to keep a plea of 
guilty before the court if this activity affects 
adversely any benefit which an accused could 
expect. Here, too, is an example of a situation 
where inadequate sentence efforts cause re- 
‘versal of the whole case including the finding 
of guilty even though the findings were based 
upon a plea of guilty. 

8. United States v. Hamilton, 14 USCMA 117, 33 CMR 329 (1963). 


9. United States v. Rose, 12 USCMA 400, 30 CMR 400 (1961). 
10. CM 404568, Hayes, 30 CMR 470 (1960). 
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A defense counsel’s duty to the accused does — 















, . d 

not end with announcement of the findings." f a 
He should appeal to the conscience of the court f ‘aanete 
with respect to the assessment of the sentence, — neue 
This is an opportunity with challenge. I seonty 
PREPARATION await 

Other instances where inadequate representa- ape . 





tion has been found would indicate that defense 
counsel must consult with prosecution witnesses 
so that his questions to those witnesses in cross- 
examination will not embarrass the accused." 
This requirement is applicable to the defense 
preparation on the findings phase and the sen- 
tence phase of trial alike. Even though the 
cause of an accused may appear dark indeed the 
defense counsel should endeavor to present all 
facts and circumstances in a light most favorable 
to the accused.** Any favorable entries in his 
record such as campaigns participated in, favor- 
able evaluation reports, and absence of any 
record for disciplinary mfractions must be 
brought to the attention of the court. It is 
suggested, too, that evidence which it may be 
expected will be used by the prosecution, be 
carefully inspected for flaws which would pre- 
clude admissibility, for example, whether docu- 
mentary evidence meets the tests for admissibil- 
ity under an exception to the hearsay rule; 
whether service record entries reflect the correct 
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date of termination of an unauthorized absence, ae 
etc. 

A defense counsel must be alert to inferences § “284 
permitted the court and innuendos which come a 
up at trial.* A good example of this may be = 
seen in a case where the defense counsel did not | ™® 
object or attempt to lessen the impact of material rh 
read to the court in the pre-sentence stage of s = 
trial. The personal data read from the charge vom 
sheet was such as to raise an inference that the — *°S 
accused because of previous convictions had — °® 
suffered reduction in grade (even though no — “¢ 
evidence of previous convictions was offered). — 
In the same case counsel was criticized for show- — ont 
ing that the accused had enhanced his economic M 
condition by obtaining a job while an absentee — on: 
and that his employer was holding the job pend- this 
ing discharge of the accused from service. The — #T¢ 
innuendo being that the accused would gain — 
economically by a punitive discharge. pir 

Defense counsel’s pre-sentence activities were the 
recently the subject of a very important case oni 
decided by the Court of Military Appeals.** The oo 
11. United States v. Allen, 8 USCMA 504, 25 CMR 8 (1957). pla’ 
12. United States v. Parker, 6 USCMA 75, 19 CMR 201 (1955). pte 





13. United States v. McMahan, 6 USCMA 709, 21 CMR 31 (1956). 
14. United States v. Huff, supra note 5. : 
15. United States v. Broy, 14 USCMA 419, 34 CMR 199 (1964). 














accused represented by a civilian lawyer pro- 





































































































































































































































































































































1 does F tested that he had not been brought to trial with 
Ings." F the necessary promptness required by the Sixth 
court F Amendment. At an out-of-court hearing evi- 
tence, dence was presented by the defense claiming ill- 
» treatment while the accused was in the brig 
' awaiting trial. The defense theory at the time 
senta. | 4S that the treatment in the brig was relevant 
ofense to a showing of vexation and oppression suf- 
nesses fered during the delay before trial. After an 
cross. i adverse ruling on the speedy trial issue the 
sned® OT accused pleaded guilty. The same evidence was 
efens ' not presented to the court during the pre-sen- 
eo sem tence proceeding. The United States Court of 
te the Military Appeals reversed as to the sentence 
‘ed the | Saving in effect that the accused had been inade- 
at all quately represented because of the “fair possi- 
wa O bility” that a showing of the rigors of pre-trial 
in his | Testraint would have resulted in a less severe 
fees. O sentence. The Broy case is an important one 
yf any | inthat it shows the high standard of representa- 
at te tion which the Court will require ; because it 
It is | 2822 shows that the fair possibility of prejudice 
nay be to an accused will induce a reversal; and most 
am te important it shows that no incident in the ex- 
ld pre perience of an accused before trial can be over- 
» oe looked as a factor in the presentation of the 
issibil- defense case on the sentence. 
y rule; ARGUMENT ON THE SENTENCE 
correct . , 
beanee, It has been conj ectured that failure to present 
’ — evidence in mitigation and extenuation or to 
— argue on the sentence could cause a court to 
. em conclude that a pre-trial agreement had been 
may be made as to the sentence.*® Such conclusion 
aa ott might cause the court members to see no real 
raterial | Purpose in devoting time and effort to a con- 
t age of sideration of an appropriate punishment. 
charge Serious consideration should be given to the 
hat the presentation of an argument on the sentence, for 
ns had — °ven if there is a pre-trial agreement, the ac- 
ugh no cused could still receive a sentence from the 
fered). | court which would be less severe than the one 
rshow- — contemplated by the pre-trial agreement. 
‘onomic While trial defense counsel should strongly 
bsentee consider making an argument on the sentence 
b pend- this is not always required if the record displays 
e. The — 2reasonable effort to minimize punishment. In 
ld gain one case,” the accused pleaded guilty to the 
crime of robbery. Some time prior to trial, the 
— defense counsel entered into a stipulation with 
ot onal the trial counsel. It was introduced in evidence 
1 The and the facts agreed upon were read to the court 
__" — members. The language was such that the part 
ie. played by the accused in the robbery was mini- 





mized and he was portrayed as the moving party 
in making restitution for the funds stolen from 
the victim. Personal data concerning the ac- 
cused, which was also introduced in evidence, 
informed the court that he had no previous mili- 
tary convictions. After findings of guilty were 
returned, the defense offered no evidence in ex- 
tenuation or mitigation, and the defense counsel 
waived argument. Under the circumstances of 
this case, waiver of any argument on the sen- 
tence did not indicate the accused was denied 
effective representation of counsel, particularly 
in view of the fact that it appeared there was 
other unfavorable evidence available which 
could have been used in rebuttal if the defense 
had opened up the subject of extenuation and 
mitigation. In United States v. Sarlouis*® it 
was held that the accused was not deprived of 
adequate representation at the trial because his 
counsel presented no argument on the sentence 
where there were stipulations of testimony ad- 
mitted into evidence from which the surround- 
ing circumstances appeared substantially less 
aggravating than the actual facts. 


CONCLUSION 


The efforts of defense counsel as respects the 
sentence have been given consideration in de- 
termining the overall effectiveness of the ac- 
cused’s representation by his counsel. For ex- 
ample, in one case ’° the defense counsel, as part 
of his effort to obtain a favorable pre-trial agree- 
ment, but treading rather close to the line di- 
viding good and poor judgment, arranged a pre- 
trial conference between the accused, police 
personnel and the trial counsel. At this confer- 
ence the accused made a statement in which he 
detailed his connection with a number of of- 
fenses charged against him. At the same time 
he revealed information concerning an offense 
with which he was not then charged but with 
which he was subsequently charged. That the 
defense counsel permitted this revelation was 
later the basis for an appellate claim that the 
accused had been inadequately represented. In 
deciding otherwise, the Court of Military Ap- 
peals gave heavy consideration and compliments 
to the activities of defense counsel because that 
counsel’s overall efforts on behalf of the accused 
resulted in dismissal of a number of the charges 
and the negotiation of a pre-trial agreement pro- 
viding for a sentence even less severe than that 
the accused had previously indicated a willing- 
ness to accept. 

The writer has found value in the use of a 
Data Sheet to obtain information concerning 





1 (1956). 16. United States v. Welker, 8 USCMA 647, 25 CMR 151 (1958). 


17. United States v. Williams, 8 USCMA 552, 25 CMR 56 (1957). 






(1964). 
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18. 9 USCMA 148, 25 CMR 410 (1958). 
19. United States v. Chadwell, 13 USCMA 361, 32 CMR 361 (1962). 
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the accused to be used in the pre-sentence pre- 
sentation. The Data Sheet is completed at the 
earliest opportunity after receipt of an assign- 
ment to defend an accused. Use of a similar 
form is recommended (see Annex A). A letter 
similar in content to Annex B may be sent to 
each reference whose name is revealed by the 
accused. Letters are sent as soon after the first 
interview as is practicable in order to hasten 
preparation of the defense. 

Sometimes the defense determines to present 
a story of family hardship, tribulation or misery 
as part of its case in extenuation. The writer 
has a suspicion that members of courts-martial 
tend to view the account as a sort of fairy tale, 
unless itis verified. Accordingly it is suggested 
that part of the defense counsel’s preparation 
should include the obtaining of trustworthy ma- 
terial to support a sympathetic appeal. In this 
connection the American Red Cross facilities 
are perhaps the best known, but other local 
organizations will often help. Included in 
“local organizations’ may be the Navy or 
Marine Reserve in the accused’s home area. 

Concerning the preparation of the defense case 
on the sentence, a check list similar to Annex 
C has been found by the writer to be of value. 
Annex D is based upon an analysis *° made by a 
legal officer in the field several years ago, who, 
when reviewing a case, noted the absense of 
efforts by the defense counsel in mitigation and 
extenuation. It shows what could have been 
done in that case and furnishes a model argu- 
ment designed to lessen the impact of deroga- 
tory material used by the prosecution. Display- 
ing the ingenuity of a good defense counsel, the 
comment of this legal officer, accompanying the 
model argument, suggests also furnishing 
information concerning the accused’s family 
or concerning family problems. The analysis 
also suggests that further emphasis might 
have been placed upon the fact the ac- 
cused was not a shirker or perhaps that failure 
of leadership actuated or played a significant 
part in the commission of offenses. This review 
pointed out that it is fair to emphasize that the 
stigma of a bad conduct discharge is a perma- 


nent one which would affect the future of the 
accused and his innocent family throughout 
their lives. If the nature of the offense permits, 
argument may be made that it is not fair to Ff 
brand the accused with the same stigma at- 
tached to thieves, serious criminals and slackers 
who have refused to serve their country and 
who have accomplished nothing in life. (At 
this stage it may be possible to show some 
proud accomplishment achieved by the accused.) 

Instead of arguing against a BCD, some ac- 
cuseds want to ask to be given a bad conduct dis- 
charge. Caution in handling these “BCD strik- 
ers” is recommended. Defense counsel would 
be wise to refuse to make a declaration of this 
sort on behalf of an accused and of course 
should try to dissuade the accused from himself 
asking to be given a BCD. This dissuasion 
should include, at the very least, advice concern- 
ing the life-long effects of a punitive discharge 
and the specific veterans benefits of which he 
may be deprived. In the event dissuasion fails, 
the record of trial ** should clearly show that 
the accused makes the request himself or if done 
by counsel that the counsel is acting upon the 
accused’s instructions. In either event, the de- 
fense counsel in open court and for the record 
should state that the accused has been fully 
advised by him as to the effects of a BCD and 
that the course being followed by the accused is 
contrary to the advice of his counsel. In fact, 
the best rule for defense counsel to follow is 
to explain on the record any action which places 
information which could prejudice the accused 
before the court-martial.” 

Besides being a solemn responsibility, ap- 
pointment as a trial defense counsel may in any 
case be made an exciting and challenging oc- 
cupation. The sentence phase of trial is an op- 
portunity to obtain for an accused a measure of 
victory. The pre-sentence phase of trial calls 
for preparation, loyalty to the interests of an 
accused, courage to accept challenge and pro- 
vides the opportunity to exercise the ingenuity 
expected of a qualified military officer who is 
acquainted with the demands of military justice. 





20. Some liberty has been taken with the analysis. The original 
author is unknown. 
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21. ACM S-9680, Lam, 17 CMR 697 (1954). 
22. ACM S-3923, Boese, 6 CMR 608 (1952). 
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How does accused suggest verification of extenuating material? 


Any restitution : 
What is accused’s proudest accomplishment? 


Remarks on other side 





ANNEX B 


SAMPLE LETTER (Names and addresses fictional) 


1st Service Battalion, lst Marine Div 


FMF, Camp Pendleton, California 
Joseph C. Curtis 


106 E. Main Street 
Philadelphia, Pa. 


1 April 1965 


In re: Private Paul B. Johnson, USMC 
Dear Mr. Curtis: 


I am a military officer who has been appointed to be Defense Counsel for Private Johnson, who is charged 
with military offenses. Private Johnson has authorized me to write to you for information which may be of 
assistance in his defense. He tells me that you are acquainted with him personally and that you know his 
reputation in your community. 

If you are conscientiously able to do so, please write to me and include in your letter such information as your 
personal regard for Private Johnson, his reputation in the community for such attributes as honesty, peacefulness, 
titizenship, trustworthiness, and truthfulness. If you are aware of any specific incidents portraying any of the 
foregoing characteristics it would be correct to describe the incident. 

If you are acquainted with Private Johnson’s life while living at home with his family and any achievements 
made while he was in school it would be correct to tell me about this too. Feel free to tell me anything which 
you know about Private Johnson, which might explain his present predicament or arouse sympathy and forbearance 
should a court be called upon to pass sentence upon him. 

Since it is probable that trial will be held within a very short time, perhaps in the next two or three weeks 
it would be appreciated if you would reply to this letter at once. 

On behalf of Private Johnson I want to thank you in advance for your assistance and cooperation. So that 
you may know Private Johnson has authorized me to write to you and that he has seen this letter, he is signing also. 

Sincerely, 


FREDERICK A. HOBBS 


Lieutenant, U.S. Marine Corps 
PAUL B. JOHNSON 


Private, U.S. Marine Corps 
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ANNEX C 


SENTENCE CHECK LIST 
. PREPARATION 
. Go over Personal Data on Charge Sheet for accuracy 
. Review SRB with accused 
. Has accused received NJP or vacation of suspension 
as a result of any of the instant offenses? 
. Obtain Personal Data Sheet 
. Obtain accused’s permission to write references 
. Is a medical or psychiatric examination desirable 
and agreeable with accused? 
. Is a polygraphic examination desirable and agree- 
able with accused? 
. Discuss right to obtain witnesses 
. If NCO obtain authorization to obtain copies of fit- 
ness reports 
. Suggest the accused prepare unsworn statement for 
later discussion 
11. Discuss conduct in brig if appropriate 
12. Check for the accused’s possession of a proper uni- 
form and ribbons, etc. 
13. Discuss court personnel with accused if known 
14. Discuss and explain maximum sentence 
15. Discuss and explain pre-trial agreement 


B. AT TRIAL IF FINDING OF GUILTY MADE 


1. Am I satisfied with efforts to obtain mitigating and 
extenuating information? Is material ready? Has 
it been verified? 

. Would a stipulation of facts aid the accused? 


. Can I object to any previous conviction evidence 
offered? 


. Have I prepared a logical argument urging a limited 
sentence? 

. Am I prepared with any sentence instruction which 
I think should be given? 


C. IF SENTENCE IS AWARDED 
1. Attempt to obtain clemency petition from court 
members 
2. Inform convening authority in writing of any addi- 
tional matter designed to help him with sentence 
review (Especially directed toward a probationary 
suspension) 
. Prepare post-trial argument on sentence to be ad- 
dressed to convening authority 


. Discuss with the accused the possibilities of a post- 
trial interview 


ANNEx D 


MODEL SENTENCE ARGUMENT 


This accused has served ten years in the naval serv- 
ice. He had almost completed his second enlistment 
at the time of the instant absence offense. This ac- 
cused is not a man who has sought to shirk his duty to 
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his country by avoiding military service. On the con 
trary, this accused served on active duty, and served 
honorably for many years. 

His honorable service is reflected in the fact that 
during his last enlistment, he achieved the rate of 
EN2, and satisfactorily performed and was re-enlis 
in that rate. However you have been shown that on’ 
6 May 1960, the accused was tried for three very minor 
absence offenses and for the offense of making a falsg 
special liberty pass. You should examine this case j 
detail, as this is one of the two court-martial convig. 
tions presented to this court in the effort to justify 
additional punishment. The absence offenses consiste 
of an absence from 0200 to 0635 on 13 April, from 0200 
to 0625 on 15 April, and from 0200 to 0625 on 21 April 
1960. From the hours indicated, it appears probable’ 
that none of these absence offenses involved any effort} 
to avoid or be absent from duty; on the contrary, each 
offense commenced at 0200 hours and was terminated 
on or before 0635 hours in the morning. Accordingly, 
it would appear that these offenses arose from an effort 
to stay out beyond normal liberty hours. For the 
offenses, the accused was tried by special court-martial, 
and he received a sentence. to restriction for two 
months, forfeiture of $95.00 per month for two months 
and reduction to rate from EN2 to EN3, however, the 
reduction was suspended for six months. 

Six months and two days after his prior court-martial, 
the accused was involved in a minor incident (not warm. 
ranting any court-martial action), and this resulted i 
the vacation of his probation thereby reducing the ac 
cused to EN3. [This action was legal, since the six 
month probation ran from the date of the convening 
authority’s action, which was six days later than the 
date of trial.] 

On 2 March 1961, almost 10 months after his special 
court-martial for the minor absences we have noted, 
the accused was involved in an unauthorized absence 
which consisted of absence on 2 March from 0100 to 
1420 hours and from 1730 hours on 2 March to 2255 
hours on 8 March. The accused was tried by summary 
court-martial and was awarded confinement at hard 
labor for 15 days and reduction to ENFN. 

With respect to both these prior convictions, it is 
respectfully urged that the accused was fully punished. 
by the action of the court for these minor offenses 
and that it would be unjust to now consider them as the 
basis for imposing a bad conduct discharge in this case, 
Without these prior convictions, such punishment would. 
not be legally permissible for the instant offense, and 
I urge that considering the accused’s 10 years of honor 
able service, these previous minor absence offenses for 
which he was more than amply punished should not be 
used by this court to destroy the whole future life of this | 
man and his family by imposing a bad conduct discharge, 
A bad conduct discharge is, in my view, not justified and 
you are urged to reject such a punishment as being 
inappropriate. 
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